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ADVERSE POSSESSION, 

Ll. Adverse Posse ssions when vdee of lands does not hold.—The posses- 
sion of the vendee of lands, who holds under an executory con- 
tract of sale, is not adverse to his vendor, until the purchase-money 
is paid, or until, by the terms of the contract, he 1s entitled to de- 
mand a con, vance ¢ f the legal title. Potis v. Coleman, 221. 


2, Same; ¢ f pronounces i fucts constituting.—The onus is on one 


who seeks protection as an adverse possessor, to show a hostile 


ion, but the court pronounces, as matter of law, “7 facts 
Which enter into, and constitute such a possession. Ib. 22 
Saimes 7 it characte s elatin of title coustituting.—The claim of 


posses 


title, whi Lie 4 san isp usable element of adverse possession, has 
in it nothing of stealthiness, noris it elastic, or flexible; there 
must be publicity, continuity, and good faith in its assertion, leav- 
ing no room for doubt by the person against whom it is asserted, 
that his title is dispute “l, and a hostile title asserted. Jb. 222. 

4. Saines: when pu chaser of lands at ewvecutor’s sale does not hold. 
When, ata nal of lands made by an executor under orders of the 
Probate Court, a conveyance is made to the purchaser, without a 


report of confirmation of the sale, without a report that the pur- 
chase-mon y had been paid, and without an order of the court to 
make titles, such a conveyance will be ignored, and the purchaser 
does not hold adversely, so that his possession will ripen into a 
title by the expiration of ten years. Casey et al. v. Morgan et al. 
441. 


iNMENTS. 

ssignin nt for be nefit of creditors; construction of.—Assignments for 
the bene fit of creditors are subject to the same rules of construc- 
tion which are applied to other contracts or conveyances, and the 
circumstances surrounding the parties when the assignment was 
executed, the motives leading to its execution and the objects to 
be accomplished, should, if there is a want of clearness in its 
terms, leaving the intention doubtful or uncertain, be regarded in 
construing them. Bank of Mobile et al. v. Dunn et al. 381, 

2. Same; description of debts included in.—No narrowness or closeness 
of construction is adopted in assignments for the benefit of cred- 
itors; if, upon a fair and just interpretation of the terms of de- 
scription of the debts included therein, they are broad enough to 
comprehend a particular debt which is not within its precise words, 
it is sufficient. Jb. 3s/ 

3. Same; rule applied.—Where a debtor in failing circumstances as- 
signed all his individual property for the benefit of his individual 
ereditors, Who were to be paid in full, directing the surplus to be 
applied equally to the payment of the debt due several named 
mereantile partnerships, of which he was a member, a debt due 
by another dissolved partnership not specially named, of which 
the assignor was a member, and whose debts on its dissolution he 
assumed and promised to pay, is an individual debt within the 
terms of the assignment. Jb. 38J. 
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Cr neral assiqnime nt: mortgage CONE ying substantially all dé htor’s 
property is.—A mortgage conveying substantially all the debtor’s 
property for the security of a particular creditor, or creditors, to 
the exclusion of others, the intention of which is to secure a pre- 
ference to the former over the latter, operates as a general assign- 
ment for the benefit of all the creditors of the grantor equally. 
Shirl yet al. v. Teal, 449. 

Same; age of debt not material when mortgage held to operate as. In 
such a case the mortgage operates as a general assignment, although 
it was executed to secure, in part, money to be advanced by the 
mortgagee to the mortgagor, since the statute prohibiting prefer- 
ences makes no distinction as to the age of the debt. Ih. 449. 
Same; conveyance of « ve mpt prope rly not held to be.—Whena debtor 
conveys, by mortgage, substantially all his property, to a creditor, 
intending thereby, to give him a preference, it will not operate as 
a general assignment of any property which is exempt from levy 
and sale under execution. Jb. 449. 

Same; when decree dec laring mortgage of ere mpted property to be, not 
erroneous.—A decree declaring a mortgage which conveys, sub- 
stantially, all the debtor’s property toa creditor, in preference to 
his other creditors, to be a general assignment, is not erroneous, 
if the mortgage conveyed any property not exempt from legal pro- 
cess issued to enforce the mortgagor’s debts. Jb. 449. 


ATTACHMENT. 


1. 


Attachment ; own rship of property not changed by li vy of.—The 
ownership of chxttels is not divested by the levy of an attach- 
ment onthem. Scarborough v. Malone, 

Same ; lien created by levy of —The levy of an attachment creates 
an inchoate lien, dependent on the rendition of a judgment, and 
if judgment is obtained, the lien relates back to the levy and is 
superior to subsequent liens, transfers or alienations. Jb. 470. 

Same = lie n created by iF vy of, not impaire d by reple rying prope rty.— 
The lien created by levy of an attachment is not impaired or de- 
stroyed by replevying the property. Ib. 570. 

Same ; levy of second attachment ; when wro igful.—The subsequent 
levy of a second attachment, not in subordination to the lien of 
the first attachment, is wrongful, and it is wrongful for the sheriff 
r deliver the property to the plaintiffs in the second attachment. 

» al 


570. 


Le vy of second attachme nt; delivery of prope rty to plaintiffs in: sure- 


tic 8 On reple rin hond. whe 7 discharg d.—The ley Vv of a second at- 
tachment, discharges the sureties on the replevin bond in the 
former attachment from all liability. (Cordaman v. Malone, 63 
Ala. cited and approved.) Jb. 570. 7 

Attachment; liability of sheriff Sor non-feasance or misfeasance m 
le rying.—A sheriff is liable for misfeasance or nonfeasance in the 
exercise of the powers conferred on him by law. And, where a 
sheriff seized property under a junior attachment, taking it from 
the possession of the sureties on the replevin bond in the first 
attachmeut, and thereby discharging them from their liability’on 
such bond. Held, It was the duty of the sheriff to keep the 
property safe, so that it would be forthcoming to answer the first 
levy which was the prior lien. Held further, That the neglect of 
such duty was nonfeasance; and the delivery of such property 
to the plaintiifs in the second attachment suit, whereby they were 
enabled to exercise ownership over it, so that it could not be 
reached and subjected to the prior lien, was misfeasance, render- 
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ATTACHMENT—Continued. 


ing the sheriff liable to the plaintiffs in the first attachment for 
all the damages they sustained. Jb. 570. 

7. She rift; notice to, of le vy by his pre dees ssor, necessaru to fix his lia- 
bility.—Where a prior levy is made, not by a sheriff but by his 
predecessor in office, notice to him of such levy is necessary to 
fix his liability. Jb. 570. 

8. Atlachment before justice Z objections must be made before justice for 
irregularity in proceedings.—On appeal to the Cireuit Court, in 
attachment proceedings commenced before justices of the peace, 
no objections can be there raised to the irregularity of the pro- 
ceedings, which was not taken before the justice, although if pre- 
sented in time it might have been fatal to the proceedings, but a 
complaint filed in such a case in the Circuit Court, which is only 
an amplification of that previously filed in the justice’s court, is 
unobjectionable. Reynolds et al. v. Simpkins, 378. 

ATTORNEY AND CLIENT. 

l. Attorney and clic ni: what communications hetween are privileged. 
Professional communications between attorney and client are re- 
garded as confidential, and are protected on grounds of public 
policy ; but the rule does not extend to communications openly 
made in the presence oi third persons, nor can the attorney refuse 
to disclose by whom he was employed ina judicial proceeding. 
Mobile & Monutgome ry Railway Co. 0. Yeate s, 164. 

Attorney ; authority to bind clients. —An attorney may bind his client 
by a written agreement, as to any cause or proceeding, (Code of 
1876, § 796), or by an entry on the minutes of the court; but the 
courts are prohibited (Rule 17, Code, p. 156), from acting on any 
verbal agreement made by attorneys in a cause or proceeding. 


; 


Normau v. Burns, 248. 

BANKRUPTCY. 

-B Statute of limitation in suits hy assignees YD bankruptey; what fin 
braced in.—The provision of the bankrupt law declaring that no 
suit, either at law or in equity, *‘ shall be maintainable in court 
between an assignee in bankruptcy and a person claiming an ad- 
verse interest, touching any property or rights of property, trans- 
ferrable to, or vested in, such assignee, unless brought within two 
years from the time when the cause of action aecerued for or 
against such assignee, (Rev. Stat. U. 8. § 5957), applies not 
only to suits in which the assignee is the real and beneficial actor, 
but also to suits upon causes of action derived from him after the 
statutory bar is complete ; and it extends to every cause of action 
existing when the assignment is executed to the assignee, and 
the right and title to sue in respect to which is derived from the 
assignment, and is independent of the State statute of limitations. 
Moses ve St. Paul, I6s, 

2, When fraudulent concealment of facts will take case out of statute. 
Fraudulent concealment of facts by the bankrupt, until after the 
completion of the statutory bar, willtake the case out of the ope- 
ration of the statute of limitations, as against him or persons 
colluding with him, but not as against innocent persons claithing 
adversely to him. Jb. 168, 

See Hiusbanp anv WIFE, 6. 


BASTARDY. 


l. Bastardy: nature of the proceeding.—VProceedings under the statute 
in a bastardy case, are sui generis, and while partaking of the na- 
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BASTARDY—Continued. 
ture of both a criminal prosecution and a civil suit, are quasi 
eriminal. State ea rel. Washington v. Tlu iter, SI, 

2. Same; not misdemeanor.—A proceeding to charge a person as the 
reputed father of a bastard child, is not a misdemeanor within 
the statutes, so as to be barred within “‘ twelve months after the 
commission of the offense,’’ under § 4634 of the Code. 72. 82, 

Be Bastardu Po procecadtngs in not harred hy anu statute of limitation. 
There is no statute of limitations in this State which bars a pro- 
ceeding under the statute to charge the re pute d father of a bas- 
tard child with its support, unless, in analogy to the doctrine of 
prescription, it is barred by presumption, after a period of twenty 
vears trom the birth of the child. Jb. 8/. 


ILLS OF EXCHANGE, AND PROMISSORY NOTES. 


7. Promis sory not of pa fers hip; when onus o plat Tin s Y yt 


of partners to. —When a promissory note, purp ting to eon been 

executed by a partnership, is shown to have been signed by 
partner in renewal of a note given for the debt of another firm of 
Which that partner alone was a member, the oxvvs is on the plain- 
tiff to show the assent of the other partners to its execution. 
Tyree v. Lyon, Murphuy & Co. 1. 

Same ; assent of partner to, not implied from silence.- -This assent 
may be express or implied, but the mere silence of the other part- 
ners, When informed of the existence of the note, is not of itself 
evidence that they had assented to its execution. Jhb. / 

Same; who is not bona fide holder of.—One who knowingly takes 
the negotiable note of a partne rship in payment of the individual 
debt of one of the partners, is not a bone fide holder or purchaser 
of such paper, and can not enforce it against the other partners. 
Tb, 

Promissory note; possession of by maker evid ent.—The 
possession of a promissory note by the maker, * Ol ho suc- 
ceeds to his rights, or estate, tends to show that it i 
or that such person has acquired the ben ficial ownership of it, 
but the presumption may be repelled by evidence that the pos- 
session was acquired without payment, and evidence that another 
note of the same tenor was substituted for it, is admissible. 
Potts v. Coleman, 217. 

Same; maker of imay insist that it was give n without consideration. 
The giving of a note, and making repeated promises to pay it, 
do not prevent the debtor from insisting that there was no con- 
sideration for the note, unless a new consideration had intervened, 
or the promise had induced some action on the part of the plain- 
tiff, from which injury to him wouldfollow. Ware, Murphy & Co. 
v. Morgan & Duncan, 461. . 

BONDS. 

3. Supe rsedeas bond: execution of decree not supers ded without a 
proper.—E-xecution of a judgment or decree is not arrested or 
superseded by an appeal to the Supreme Court, unless a bond 
with sutlicient sureties, po able and ¢ onditione las p Pes ribed by 
the statutes, is executed and filed. Ey parte Sibert, 349. 

Same 
judgment or decree is for the payment of money, the bond to super- 
sede its execution, must be for doub!e its amount. payable to the 
appellee, with sufficient sureties, and conditioned ‘to prosecute 
the appeal to effect, and satisfy such judgment as the Supreme 
Court may render in the premises.’’ Jb. 349. 


/ 


* condition of, when decree for payme nt of money.- “When the 


Same; conditions of, when not for payne nt of money.—But when the 
decree which is sought to be superseded, declares a lien on lands 
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for a specific sum of money, and orders the register to sell the 
lands for its payment after default, the bond, to operate as a 
supersedeas, must be framed and taken (under § 3928 of the Code) 
in such sum and with such condition as will indemnify and secure 
appellee from loss or delay in the execution of the decree, if it is 
affirmed, and if independent security for the costs of appeal is not 
given, it should also cover them. Jb. 349. 


BURGLARY. 
See CriminaL Law. 


CASES OVERRULED, LIMITED, EXPLAINED AND QUALIFED 
OR FOLLOWED. 


1. Case overruled.—The ease of The Nashville & Decatur R. R. Co. v. 
Comans, 45 Ala. 437, so far as it conflicts with this case, is over- 
ruled. Gothard v. Alabama Great Southern R. R. Co. 114. 

Cases overruled.—The statement in Sumner v. Woods, 52 Ala. 572, 
as to the rights of a bona fide purchaser of the property in contro- 
versy here, is a mere dictum, that is contrary to the weight of au- 
thority and to the previous decision of this court in JZolman v. 
Lock, 51 Ala. 287. That case, and the ease of Dudley v. Abner, 
52 Ala. 572, so far as they conflict with the principles decided in 
this case, are overruled. Sumner v. Woods, 139. 

Same.—The case of Crawford v. Kirksey, 50 Ala. 590, is overruled. 
Lehman et al. v. Me yer et al. 396. 

Casi followed.—Lee v. Lee, 55 Ala. 590, followed in Lee v. Lee, 406. 

Same.—Rather v. Young, 54 Ala. 94, followed in Fort v. Davis, 481. 

Cases explained.—-Levert v. Read, 54 Ala. 529, Shelton v. Poulson, 
60 Ala. 578, explained in Flenderson v. Henderson’s Adm’r, 519. 

Causes approved.—The Cases of Tann rv. L. & N. R. R. Co. 60 Ala. 
621, and Gothard v. Alabama Great Southern R. R. Co. are approved 
in Cook, Adm’r, v. The Central R. R. and Banking Co. of Geor- 
gia et al. 533. , ‘ 

Case limited or qualified.—The third head note in the ease of Gov't 
Street R. R.v. Hanlon, 53 Ala. 70, is qualified or supplemented in 
Cook, Adm’r, v. The Central R. R. and Banking Co. of Geor- 
gia, b33, j ; 

.9 Case approved.—Cordaman v. Malone, 63 Ala. 556, is approved in 
Scarborough v. Malone et al. 570. 


HANCERY. 
I. JURISDICTION. 


l. Equity will not protect possession of land acquired by force.—When 
possession of land is aequired by such force as to entitle the party 
evicted to maintain an action of forcible entry and unlawful de- 
tainer, equity will not entertain a bill founded on such possession, 
to enjoin the action, and to remove a cloud from complainant’s 
title to the land.—Turnley et al. v. Hanna, 101. 

2. Creditor.by simple contraet ; when may come into equity to enforce col- 
lection of his debt.--A simple contract creditor cannot obtain the 
assistance of a court of equity to compel the payment of his debt, 
unless he has a lien which it is the province of that court to en- 
force, or his case is one of the particular class for which provision 
is made by the statute. Moses v. St. Paul, 168. 

3. Same ; where the demand is legal, an equity must be shown.—When 
the demand is purely legal, the creditor must show, in addition 
thereto, some clear, controlling equity, which he is entitled to 
enforce. Jb. 168. 

(39) 
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4, Bill of review Py when statute of non-claim, no groun l for.—A bill of 
review, for error apparent on the face of the record, filed by the 
minor heirs of a decedent, on the ground that it appeared from 
the bill in the original suit, that the claim sought to be enforced 
thereby was barred by the statute of non-claim, cannot be main- 
tained when it appears that the purpose of the original suit was to 
declare and enforce alien on, and to recover an interest in, real 
property. George v. George, 192. 

Same; what irre qularity of acrvice on infants not ground for. —A bill 
of review for error apparent, will not lie at the instance of the in- 
fant defendants to the bill in the first suit, on the ground that the 
guardian ad litem appointed to represent them was not served with 
notice of his appointment, when it appears from the record, that 
he was appointed, that he filed his written consent to act, and put 
in an answerdenying the allegations of the bill. | 7b. 792. 

Same ; all pre sumptions are in favor of correctuess of firat auit.—When 
a bill of review is filed for error apparent on the record, it is the 
duty of this court to presume everything in favor of the rulings of 
the court in the original suit, which the bill of review does not 
disprove, 7h, 12 

When equity will not cancel conveyance at anit of purchaser under exe- 
cution \ purchaser at sherifl's sale, under execution, of lands 
fraudulently conveved by the judgment debtor, has a plain and 
adequate remedy at law by an action of ejectment, and cannot 
come into equity, while out of possession, to have the conveyance 
cancelled as a cloud on his title. —Grigg vo. Swindal, 187, 

When equity will relieve againal judgment at lan Although the 
jurisdiction is exercised cautiously, and sparingly, vet, if a party 
against whom a judgment at law has been rendered, shows by 
clear and precise allegations, supported by convincing proof, that 
he was without fault in failing to assert his legal rights or reme- 
lies, or has been prevented by fraud, accident, or surprise, or by 
the act of his adversary, from availing himself of them, and that 
the judgment is unjust, and oppressive, a court of equity will 
grant relief against it. Norman v. Burns, 248. 

When equity will not qrant re lief against judqme nt at law.—A court 
of equity will not relieve against a judgment at law, merely be- 
cause it is erroneous, or because the Chancellor, from the evi- 
dence, would reach a different conclusion ; nor will it grant relief 
on account of matters of pure legal cognizance, unless the party 
complaining acquits himself of all negligence in the assertion of 
his rights in the court of law, and the circumstances relied on to 
excuse the failure, must be shown to have been such that no ex~- 
ercise of diligence on his part could have guarded against them ; 
a want of diligence being as fatal as the want of a valid defense, 
or the absence of any fact rendering it unconscientious to ex- 
ecute the jadgment. Jb. 248. 

Equity will not relieve against judgqime nt at lawon ground that attorney 
violated verbal agreement in taking it.—A court of equity will not 
grant relief against a judgment at law, when the only defense was 
payment before its rendition, and the only reason shown for a 
failure to defend, was the verbal assurance of one of the attorneys 
for the plaintiff, that judgment would not be taken at the ap- 
proaching term of court, and that he would correspond with his 
client, and try to secure an equitable adjustment of the contro- 
versy. Ib. 248. 


Bill in equity may he maintained by administrator of deceased wife 
against husband as her trustee for an account.—The administrator 
of the deceased wife may maintain a bill in equity against the 
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surviving husband, as trustee of her equitable separate estate, 
under an ante-nuptial contract to compel an account and settle- 
ment of the trust estate. Donovan v. Haynie, Adm’r, 61. 

12. Admission by husband of receipt of money of wife, sufficient to charge 
him.—In the husband’s answer to such a bill, his admission of the 
receipt of moneys belonging to the wife’s estate is suflicient to 
charge him with the receipt of such moneys as trustee, and if he 
received it as agift or loan, the onus of proving that fact is on him. 
Th. Al, 

Equity will ¢ n force sper ific per formance of a contract at the instance 
of a party who did not sign it.—An agreement for the sale of lands, 
or any interest therein, which must be in writing, and subseribed 
by the party to be charged thereby, may be specifically enforced 
by a party who did not sign it, since by resorting to equity for 
this purpose, he adopts the agreement and renders it obligatory 
on him. Chambers etal. v. Alabama Jron Co, 858 
When apecifie performance of contract respecting lands ia matter of 
right.—When a contract respecting lands, or any interest therein, 
is in writing, is certain and fair, in all its parts, founded on an 
adequate consideration, and capable of being specifically per- 
formed, specific periormance is no omatter of right, ond it is as 
much a matter of course for an eourt of equity to decree it, as fora 
court of law to award damages for its breneh, and it will be de- 
creed, hot only between the original parties, but also between 
parties claiming under them, unless some controlling equity inter- 
Venles Which renders it improper, Ih 358, 
'reditors at lay ge; had no relief in equity against ie btova’ fraudule nt 
transfers.—Belore the passage ol the statute (Code, § 3886) equity 
would not interfere to relieve creditors at large against fraudulent 
transters made by debtors, until they had reduced their claims to 
judgment. Lehman et al. v. Meyer et al, 396, 

. Judgine nt creditors ; when relief granted to in equity against debtors’ 
Jravdulent conveyance.—Equity would assist judgment creditors in 
obtaining satisfaction in two classes of cases: 1. When the 
debtor fraudulently conveyed property on which the judgment 
Wis a lien, 3. 50 reach property not subject to execution at law ; 
but in the second class the creditor must, before resorting to 
equity, have exhausted his legal remedies, while in the first class, 
he need not have done so. Jhb. 396. 

Decedent : equity grants relief to creditors against fraudulent trans- 
fers made during life .—Equity would also interfere for the relief of 
creditors who had not reduced their claims to judgment, or ex- 
hausted legal remedies, where a debtor had made fraudulent 
transfers of his property in his life time, and the remaining assets 
were insutlicient for the payment of his debts. But this jurisdic- 
tion depends on the power of the court to marshal the assets of 
deceased persons, and was independent of the jurisdiction to 
which the creditors of a living man could resort. Ib. 396. 

Simple contract creditors + statute exte nding relief to, against fraudu- 
lent transfe rs by debtor construed.—The statute (Code, § 3886) 
allowing creditors without a lien to go into equity to reach prop- 
erty fraudulently transferred by debtors, is remedial,-and must be 
construed in the light of the pre-existing law, and given effect ac- 
cording to the legislative intention; thus reading and construing 
it, simple contract creditors have the same right under it, as judg- 
ment creditors would have had before its enactment, to invoke 
the aid of equity to reach property fraudulently conveyed. 
Th. b46, . 

Property frauduli ntly convey d may he pursued in ¢ quity by creditors, 


eo 
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although the creditor has other property.—Although it may appear 
on a bill filed by simple contract creditors to reach property 
fraudulently conveyed by the debtor, that the latter has other 
property sufficient to pay the debt, yet the creditor may pursue 
such property, and the traudulent grantees can not compel a mar- 
shalling of the assets, so as to relieve the property not conveyed 
before charging the property claimed by them. Jb. 396. 

Equity will inte rfere to preve nt removal of mortgage d property out of 
the State.—A court of equity will interfere, before the law day of 
the mortgage, and before the mortgagee has a right to proceed at 
law, and restrain the removal of the mortgaged property beyond 
the jurisdiction of the court. Walker v. Radford, 446. 

Seizure, writ of ; allowed under statute to prevent re moval of mort- 
gaged prope hie hen a case for equitable interference is shown, 
the statute (Code, §§ 3857-3853) authorizes a writ of seizure to 
prevent the removal of mortgaged property beyond the State, in- 
stead of an injunction, which would be the appropriate re medy in 
the absence of the statute. Jb. 446. 

Removal of mortgaged property out of the State ; ground of equity to 
prevent.—The ground of equitable interference, in such cases, is 
the prevention of injury to the present or future rights of the 
mortgagee, and the injury must be shown, and it must appear 
that the mortgagor, or those claiming under him, have done, or 
are about to do, some act which violates the mortgagee’s rights 
and beyond the rights of the mortgagor, and for which the law 
does not give an adequate and appropriate remedy. Jb. 446. 

Same ; te mporary re moval of prope rty no gr ound for eg vitable inter- 
ference.—-But the mortgagor is not to be hindered in the legitimate 
use of the property, and a mere temporary removal of the prop- 
erty out of the State, accompanied by an honest intention to re- 
turn it before the law day of the mortgage, and without any in- 
tention to affect, embarrass, or impair the rights of the mortgagee, 
will not authorize a court of equity to interfere by injunction, or 
the statutory writ of seizure, to prevent the removal of the prop- 
erty. Ib. 446. 

Administration of estate may be removed into chancery when trusts to 
be executed.—Where there are trusts to be executed under the pro- 
visions of a will, which are to be continued for a term of years, 
and the estate is to be kept together, this is sufficient to authorize 
the removal of the administration into chancery at the instance of 
the executor. Maybury v. Grady et al. 147. 

Bill to « nforee rendor’s lien; when can not be retained after f failure of 
its specific end.—Where the case made out by a bill is that of a 
vendor’s lien, and the prayer of the bill is for the enforcement of 
the lien and a money decree for any balance due, it cannot, when 
it fails as to this specific end, be retained as a bill for rescission 
and cancellation. The City of Eufaula v. MeNab, 588. 

Bill of inte rple ader 72 omplainant must stundl as stake-holder hetween 
claimants.—In ovde ‘r to maintain the complainant in a bill of inter- 
pleader must show, to maintain it, that he has no interest in the 
controversy to be waged between the claimants, is indifferent be- 
tween them, and stands in the relation of a mere stake-holder, or 
depositary. Conle yet al. v. Alabama Gold Lifi Ins. Co. 472. 

Same: cannot he matiniained when claims arose by Le pe act of 
complainant. —<A court of equity will not interfere by bill of inter- 
pleader for the relief of one who stands to either of the claimants 
the relation of a wrong doer, or who has caused the double 
claims by his own acts or conduct. Jb. 472. 

Same; when insurance company cannot maintain as to policies.—An 
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insurance company, which, at the request of the assured, volun- 
tarily cancelled his policies, and issued them anew, changing only 
the names of of the beneficiaries, does not stand indifferent be- 
tween them ; the two sets of policies represent different debts and 
duties, and in the defeat of one of them the company has such an 
interest as to prevent it from maintaining a bill of interpleader. 
Ib. 472. 

28. Equitable relief against fraudulent judgment or decree.—A court of 
equity has undoubted jurisdiction to grant relief against fraud in 
judicial proceedings ; but the fraud must have been practiced in 
procuring the rendition of the judgment or decree, or in a subse- 
quent alteration thereof, and it must be clearly established by 
positive proof. Cromelin v. McCauley et al. 542. 

29. Same.—lf the judgment or decree assailed was rendered without 
the service of process, and without the knowledge of the defend- 
ant, the rule now seems to be established, that a court of equity 
will not set it aside unless it is made to appear that the “ result 
will be other or different from that already reached.’”’ Ib. 542. 

30. Equitable set-off, on ground of insolvency.—In the absence of all in- 
tervening equities, courts of equity put the same construction on 
statutes of set-off as do courts of law. Insolvency is recognized 
as a ground for the allowance of a set-off in equity, when it would 
not be allowed at law, but it is only the insolvency of the original 
creditor against whom the claim is asserted ; and while the as- 
signee of non-negotiable paper takes it subject to all equities to 
which it was subject inthe hands of the assignor, this means only 
the equities between the original parties, and does not include 
equities which may arise between other parties, in the course of 
its transfer. Goldthwaite v. National Bank, 349. 


Il. PLEADING AND PRACTICE. 
i. BIL. 


Bill; complainant can claim no advantage from indefinite ness in aver- 
ments of. —The complainant ina bill can claim no advantage or 
benefit from the indefiniteness of its allegations, since he is pre- 
sumed to state his case as fully as the facts will justify. Under- 
h ill, Receive Te Ue The Mobile Fire Di partine nt Ins. Co. 45. 

Same; what averments do not render multifarious.—In determining 
whether or not a bill is multifarious, its object, averments, and 
prayer, must all be considered; and if it has a single object, to 
which alone the prayer is directed, it is not rendered multifarious 
by averments that are impertinent, or which merely seek to nega- 
tive an anticipated defense. Ware et al. v. Curry, 274. 

Same; may be framed with double aspect —Bills in equity may be 
framed in a double aspect when each alternative would be the 
foundation for the same relief; but two inconsistent, repugnant 
claims to relief, founded on different states of fact, and each, if 
true, entitling the complainant to relief of a wholly different 
character, cannot be asserted in the same bill. Lehman et al. v. 
Mi yer ¢ t al. 596, 

Same; but distinct matters must not bi conjoined in.—That a bill 
should not join distinct or independent matters, or defendants, 
against whom the complainant may have distinct and indepen- 
dent demands, is a general rule; but when a demurrer should be 
sustained on either of these grounds, is matter of doubt, and it is 
impossible, from our decisions, to state a rule which will apply to 
the varying exigencies of particular cases—this must be deter- 
— alone by reference to the averments and prayer of the bill. 

b. 396. 
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5. Same : demurrable when seeking to set aside mortgage as fraudulent, 
or have it declared a gee ral assignime nt.—A_ bill praying that if a 
mortgage of property by the debtor be not found fraudulent, it 
may be held to operate asa general assignment, enuring to the 
benefit of all the creditors of the grantor equally, is demurrable. 
Th. 396. 

Stalement of title of plaintiff; sufficiency in.—It isa principle of uni- 
versal application in pleading founded on reason and good sense, 
that the title of the plaintiff should be stated with sutlicient cer- 
tainty and clearness to enable the court to see clearly that he has 
such a right as warrants its interference, and the defendant to be 
distinctly informed of the nature of the cause he is called upon to 
defend. Goldsby v. Goldsby et al. 560. 

Averments in a bill 2 comple teness demande d.—The averments of a 
bill in chancery must be so complete that on demurrer or decree 
pro confesso the court can, without ev idence, be able to perceive 
and atlirm that complainant is entitled to the relief prayed. 
Tb. 560, 

Averments in a bill of review 2 strictness demanded.—There are 
stronger reasons for demanding strictness of averments ina _ bill 
of review, than for demanding it in an original bill; and relief 
can not be granted upon vague and uncertain allegations. Jb. 560. 

Statement of proceedings in original cause: detail nece ssary.—lt is 
necessary to state all of the proceedings in the original cause ex- 
cept the evidence on which the court found the facts on which it 
proceeded to render a decree. Ib. 560. 

Bill of interpleader ; what it should show.—A bill of interpleader 
should state distinctly the nature and character of the conflicting 
claims which are asserted to the debt, duty, or obligation the 
plaintiff admits rests upon him, and ability and willingness to 
discharge which, when he may do so safely, he avows; and the 
parties who prefer the claims, and have the capacity of enforcing 
them must be brought before the court. Conley et al. v. Alabama 
Gold Life Ins. Co. 472. , 

ll. Bill to redeem ; necessary ave rment in.—A court of equity will not 
enforce the statutory right of redemption in lands sold under a 
power in a deed of trust, when the bill fails to aver that the com- 
plainant, before it was filed, tendered the amount of the pur- 
chaser’s bid, with ten per cent. per annum thereon, and demanded 
redemption. Stocks v. Young, 341. 








Il. ANSWER. 


2. Answer ; how far taken as evidence.—An answer can only be taken 
as evidence so far as it is responsive to the allegations and inter- 
rogatories in the bill, and when its denials are clear, positive and 
distinct, and matters of defense, though in form responsive, can- 
not be taken as evidence. Craft v. Russell, 9. 

Same ; denials in sworn answer, how disproved.—A sworn answer, 
responsive to the charges in the bill, and denying them, is evi- 
dence for the defendant, which can be overturned only by the 
opposing testimony of two witnesses, or one witness with corrob- 
orating circumstances. Turner v. Flinnet al. 529. 


III. PARTIES. 


Parties objection for want of ; when may be disregarded.—A demurrer 
for want of proper parties may be disregarded when the answer 
shows that all the parties really interested are before the court, 
Craft v. Russell, 9. 

15, Misjoinder of defendants to bill; for whom available.—One who is 
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improperly joined as a defendant toa billin equity, may take 
advantage of the misjoinder, but if he fails to appear and object, 
ademurrer on that ground, by his co-defendants, will not be sus- 
tained, Ware et al. v. Curry, Li 4. 

16. Parties to bill to ¢ njoin erection of mill-dam.—Where the legal title 
to lands which have been sold to one who intends erecting a 
mill and dam upon them remains in the vendor, he having an 
immediate right of entry thereon, and having made an executory 
contract of sale of them with full knowledge of the purposes-to 
which the vendee intends to devote them, the vendor is, in such 
case, a proper, if not a necessary party, to bill of injunction to 
restrain the erection of the dam. Ogletree v. MeQuaggs et al. 580. 





See Error AND APPEAL, AND INJUNCTION. 
CHARGE OF COURT. 


1. Charge ; when abstract.—A charge based wholly or partly on a state 
of facts, of which there is no evidence, is abstract, may mislead 
the jury, and is properly refused. Tyree vr. Lyon, Murphy & Co. 1. 

2. Charge, general; when may be given.—When there is no evidence of 
fact which is necessary to sustain the plaintiff's right to recover, 
the court may, on request, give a general charge on the evidence 
in favor of the defendant. Jhb. 7. 

b; Charge not error, to refuse misleading.—lIt is not error to refuse a 
charge which may mislead the jury, or which requires explana- 
tion. Bay Shore Railroad Co. Pv. Harris, 6. 

4, General charge on the evide nee; ou hen prope r.—A general charge on 
the evidence is proper, and should be given on request, whenever 
the court would sustain a demurrer to the evidence, if interposed 
by the party requesting the charge; but when the evidence is con- 
flicting, or circumstantial, or when a material fact rests wholly in 
inference, such a charge cannot be sustained. Smoot v. Mobile & 
Mountgoime ry Rg. RB. Co. 39. 

5. A charge ine ading province of jury prope rly refused.—A charge which 
assumes the right of the court to direct the jury, that they ‘‘must’’ 
look to certain facts, as evidence, to influence their verdict, in- 
vades the province of the jury, and is properly refused. Marler v. 
State, 55. 

6. Charges must be based on the evidence.—Charges which are not based 
on, and assert propositions of law about which no question arises 
on the evidence in the case, are abstract and misleading, and are 
properly refused, without reference to whether they are correct or 
erroneous. Talladega Insurance Co. v. Peacock, 253. 


7. Charges ; « reeption to the refusal of seve ral will not reverse unless all 
correct. —A general exception to the refusal to give several charges, 
will not avail to reverse the case, unless it is shown that each as- 
serts a correct-legal principle. E//iott v. Stocks, 336. 

_. Charge of court, when no contlict in the evicde nee.—Where the evi- 


dence is without conflict, it is the duty of the court to refer its 
credibility to the jury, and, on request, to charge directly on the 
effect of such evidence. Scarborough v. Malone et al. 570. 

9). Erroneous charge m to which hie ithe r party objects, should he refuse d. 
Courts must pronounce their own rulings, being guided alone by 
a sense of judicial duty, and when a written charge is requested 
by either party, which is erroneous, it should not be given, al- 
though the adversary party ‘‘ withdraws all objection to it.’”’ 
Cvok, Adin’?, v. (" it. R. R. Wv Banking Co. of Ga, et al. J33 


See Error anp APPEAL, CrimMINAL Law, 
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CHARTER PARTY. 

l. Charter party—stipulations in, not inconsistent.—When a charter 
arty stipulates that the ‘‘party of the second part assumes al 
iability for all ordinary wear and tear of said steamer,’’ and by 
a subsequent clause, ‘‘agrees to return, at the expiration of the 
charter, the steamboat in the same condition as when received, 
ordinary wear and tear excepted,’”’ there is no inconsistency in 
the two stipulations, the latter providing for injuries outside of 
ordinary wear and tear, for which the former provides. Finnegan 
v. Frank, 21. 

- A Same 2 when charter becomes quasi owner unde r.—When the charter 
has absolute contol of the vessel, its voyages, manning and 
direction, during the continuance of the charter, he becomes the 
quasi owner of the vessel, is entitled to all the benefits of owner- 
ship, and subject to all its liabilities, including those incurred for 
necessary repairs. Jb. 


CODE OF ALABAMA. 


1. §494. Statute imposing license tax on peddlers unconstitutional. 
Vines v. State, 73. 
. §796. Authority of attorney to bind client. Norman v. Burns, 248. 
. §§ 786, 2550. Filing claims against estates of deceased persons. 
Floyd v. Clayton, 265. 
1488. Proceedings adjudging person insane, effect of as evidence. 
Marler v. The State, 55. 
1699. What is not ‘‘ regular stopping place within meaning of.’’ 
Cook, Adim’r, v. Cen. R. R. and Banking Co. of Ga. et 
al. 534. 
2061. Wife’s right to proceeds of sale of homestead. Bolling v. 
Jones, 508. 
2099. Judgment not contract within meaning of. Lovins et al. v. 
Humphrie 8, 437 
2191. Joint purchasers of land become tenants in common un- 
der. Newbold v. Smart, 326. 
2222-3. Entry of satisfaction of mortgage. Harris v. Swanson & 
Bro. ESO. 
2265. Advancements, how valued when brought into hotehpot. 
Turne a et al. ev. Kelly, 173. 
§ 2349. Meaningof ‘‘assets.”’ Bishop et al. v. Lalouette’s Heirs, 197. 
§ 2568. Filing claims against insolvent estates. Henderson v. 
Henderson, Adm’r, 519. : 
§ 2706. Husband’s right to rents of wife’s property. Bolling v. 
Jones, 508. 
§ 2773. What is not compliance with. Lee v. Lee, 406. 
§ 3058. Policy and purpose of, in excluding evidence against dece- 
dent’s estate. Dismukes & Patrick v. Tolson & Bar- 
rett, 386. 
§ 3058. What not within terms of. Fort’s Adin’r v. Davis, 471. 
§ 3242. Does not refer to statute of non-claim. Yniestra v. Tarle- 
ton, 126. 
§ 3244. Statute of limitations only suspended six months from 
death. Lewis v. Ford, 1438. 
§§ 3467-78. Lien of landlord, how affected by removal of property. 
Scaife & Co. v. Stovall, 237. 
§ 3514. Sale of lands for partition. Johnson et al. v. Ray, 603. 
§§ 3857-3863. Writ of seizure to prevent removal of mortgaged 
property. Walker v. Radford, G46. 
3886. Right of creditors at large to pursue property fraudulently 
conveyed. Lehman et al. v. Meyer et al. 396. 
§ 4215. Definition of words used in. Nikes v. The State, 77. 
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24. §4409. Unlawiuliy killing animal; malice not necessary to offense 
of. Thompson v. The State, 106. 

25. § 4533. Removing mortgaged property not larceny. Scaife & Co. 
v. Stovall, 237. 

26. § 4634. Proceedings in bastardy not misdemeanor under. State 
ex rel. Washington v. Hunter, 81. 


COMPROMISE. 

1. Compromise ; when existence of controversy sufficient consideration 
for.—The mere existence of a controversy, which has not assumed 
the form of a pending suit, is not necessarily a sufficient consid- 
eration for a contract of compromise; the controversy must have 
been bona fide, and based on reasonable grounds; the promise to 
pay a mere unfounded claim which one is induced to make by 
threats of litigation, is without consideration, and as incapable of 
enforcement 2s the original claim, and the jury must pass on the 
good faith of the plaintiff in the assertion of such a claim, and 
whether there was reasonable ground for it. Ware, Murphy & 
Co. v. Morgan & Duncan, 461. 

Same ; when constitutes no consideration.—When a claim is abso- 
lutely and clearly unsustainable at law or in equity, its com- 
promise constitutes no suflicient legal consideration. Prince v. 


Prince, 565. 
CONDITIONAL SALE. 


1. Conditional sale » contract held to constitule.—A contract under 
which a chattel is delivered to one who executes four promissory 
notes, to three of which is attached the condition, that the specific 
chattel ‘‘ for the use of which to the maturity thereof the notes 
are given,’’ is, and shall remain the property of the payee of the 
notes, to whom it shall be returned in ease of default in payment 
of the notes, and who agrees, in a condition attached to the fourth 
note, that ‘on payment of all the notes, the chattel shall become 
the property of the payor,’’ does not create a chattel mortgage or 
a bailment, but is a conditional sale. Sumner vr. Woods, 189. 

2. Same ; right of vendor to recover against innocent sub-purchase r—A 
purchaser of personal property from one holding possession un- 
der such a conditional sale, acquires only the conditional title of 
his vendor, and cannot defeat a recovery in detinue brought by 
the original vendor, even though he shows a bona fide purchase 
for value and without notice. Jb. 139. 

3. Sain Po right of vendor against sub-purchase r.—A purchaser of per- 
sonal property from one who holds possession under an incom- 
plete conditional sale cannot defeat a recovery by the original 
vendor, although he is a bona fide purchaser for value and with- 
out notice. Fairbanks, Morse & Co. v. Eureka Co. 109. 


CONSTITUTIONAL LAW. 

1. State cannot prohibit tele graph company from doing business within 
its limits.—The Congress of the United States having exercised its 
power to regulate commerce between the States as to the con- 
struction of telegraph lines, no State can directly, or indirectly, 
by legislative prohibition or otherwise, exclude a foreign tele- 
graph company from doing business within its limits. American 
Union Teli graph Co. v. The Western Union Tele graph C'o. 36. : 

9. Whe n Ntate may vr qulate husiness of tele graph company, within its 
limits.—The constitutional power of Congress to regulate com- 
merce does not exclude the exercise of a concurrent power by the 

States, except so far as Congress has actually exercised the 
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power; and no act of Congress is to be interpreted as invading the 
police powers of the State, unless the intent is clear and obvious. 
Th. 26. 

Federal Constitutian; construction place don by United States Supreme 
Court binds all courts.—The construction placed on the provisions 
of the Federal Constitution by the Supreme Court of the United 
States is binding on all the judicial tribunals of this country. 
Vines v. The State, 73. 


4. Discrimination by State against products of other States prohibited. 


on 


fee) 


~I 





No State, either in the exercise of its taxing power, or of its police 
power, can discriminate in favor of its own products and manu- 
factures, and against the products and manufactures of other 
States. Jb. 73. . 

Statute exacting license for peddling, but exempting domestic manu- 
factures, unconstitutional.—Thé statute of this State, (Code 1876, 
§ 494, subdivision 8) which imposes a license tax on ‘‘peddlers,”’ 
the amount of the license being regulated by their manner of 
traveling, and which declares that, ‘‘such license shall entitle him 
to peddle only in the county where it is taken out, but this shall 
not apply to any articles produced or manufactured in this State,”’ 
discriminates in favor of the manufactures and products of this 
State, and against those introduced into it from other States, and 
is unconstitutional. Jb. 73, 

Statute; when effect will be given to remainder of, when part held un- 
constitutional.—When part of a statute is pronounced unconstitu- 
tional, and there are other parts or sections of it, which are not 

dependent upon, and which are separable from, and capable of 

full execution without such unconstitutional portion, their valid- 
ity is not affected. Jb. 73. 

Same ; when whol statute fails, on account of unconstitutional part. 
But, if the parts of a statute are so materially connected and de- 
pendent as to warrant the belief that the Legislature intended 
them as a whole, and there is no good reason for believing it was 
intended ; that if a part should be incapable of taking effect the 
residue should stand, the whole statute must fail. Jb. 73. 

Same . section £94, sub-div. 8 Code of 1876, entire 9 and incapable of 
separation.—The statute imposing a license tax on peddlers (Code, 
§ 494, sub-div. 8) is, in its purposes and objects, an entirety ; 
and the attempted exemption of domestic manufactures from the 
tax, cannot be stricken out and the residue of the law preserved 
without imposing a tax on such manufactures, when the Legisla- 
ture has not done so, but has expressly relieved them from it. 
Tb. 73. 

Unconstitutional statute: statute fixing basis of taxation on law of 

another State is.—The statute which provides, that if any other 

State requires of an insurance company created, or organized by 

the laws of Alabama, any deposit of security or payment of taxes, 

fines, penalties, certificates of authority, or license fees, greater 
than the amount required for a similar purpose from similar com- 
panies of other States by the then existing laws of Alabama, then 
all the companies of such States establishing, or having hereto- 
fore established agencies in this State, are required to make the 
same deposit, for a like purpose, with the Treasurer of this State, 
and pay to the State Treasury for taxes, fines, penalties, and 
license fees, an amount equal to the amount of such charges and 
payments, imposed by the law of such State upon the companies 
of this State, and the agents thereof, is violative of the constitu- 
tional provision, which requires uniformity of taxatior, upon the 
property of individuals and corporations ‘Art. XI § 6), and is an 
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unwarranted delegation of the legislative power of this State to 
other States. Clark & Murrell v. Port of Mobile, 217. 

10. Payment of license under, no protection.—Hence the payment by a 
Mississippi insurance company doing business here of $1,000 for a 
State license, which, by the law of Mississippi, is declared to be 
in full of taxes and licenses, State, county, and municipal, being 
unauthorized, does not relieve it from the payment of a municipal 
tax or license. Jb. 217. 

ll. Constitutional provisions read and construed, in reference to common 
law.—Constitutional provisions which were intended to remedy 
defects in the common law, must be read and construed in the 
light of that law; and when words of definite signification at com- 
mon law are used in such provisions, and there is no intention 
manifested that they shall be taken in a different sense, they are 
employed in their known and defined meaning. Holt v. Agnew et 
al. 360 





12. Same; whatthe provisions regarding separate estates were intended to 
accomplish.—The common law powers of the husband over the 
wife’s property, had been abrogated long before the enactment of 
the constitutional provisions, (Art. X, § 6) declaring that “all 
property of every female shall be and remain her separate estate, 
and shall not be liable to the debts of the husband,”’ «&e., which 
were intended to prevent their restoration, and those provisions 
do not refer to the voluntary payment by the wife of the husband’s 
debts, which depends for validity on her capacity as owner of the 
estate, but to the liability which arose as an incident of ownership 
from the exercise by the husband of his common law powers over 
the estate. Jb. 360. 

13. Same ; create equitable separate estate in married woman.—Whenever 
an estate was limited to the sole and separate use of a married 
woman, before the enactment of the statutes, or these constitu- 
tional provisions, she was regarded in a court of equity as a feme 
sole, and could sell or charge the property just as if she were sui 
juris, and the constitutional provisions only create an equitable 
separate estate, over which she could exercise the same control, 

the statute did not intervene and attach to it peculiar properties 
and incidents. Jb. 360. 


CONTRACTS. 


a Executory contract founde don illegal consideration not to be enforced. 
No executory contract founded on an illegal consideration can be 
enforced by suit, nor can any one recover, who, to establish his 
claim, must trace his right through such atransaction. Clark v. 
Colbert et al. 92. 

2. Executed contract based on composition of fi lony; law will not inter- 
fere between parties to.—When a contract, the consideration of 
which is the composition of a felony, is an executed one, the law 
leaves all who share in such illegal transaction where it finds 
them, and will not interfere to rescind the contract, and recover 
the consideration. Jb. 92. 

Contract ; test of right to enforce when impeached as illegal.— When 
the plaintiff requires the aid of an illegal transaction to support 
his contract, which is iinpeached as illegal, it is incapable of en- 
forcement, but if he have rights originating in a transaction not 
offensive to law, and a right of recovery independent of an illegal 
transaction, although he may have participated in it, such trans- 
action can not be employed to defeat his suit. Ware etal. v. 
Curry, 274. 

4. Same ; this test of right to enforce applied. —A vendor of lands who 


* 
~ 


w 











INDEX. 


CC INTRACTS—( Yontinue d. 


retained the legal title, but who afterwards voluntarily executed 
a deed to his vendee, to enable the latter to consummate a con- 
tract for the manufacture of iron for the’ Confederate States, du- 
ring the war, hasa right, springing out of the original contract of 
sale, to enforce his lien on the lands for the purchase-money. 
Ib. 274. 


5 Same; consent of parties, necessary to validity of, although courts 






will not interfere with unwise disposition of prope rty.—The owner 
of property has the right to dispose of it at will, and courts will 
not assume to control his disposition of it, because they are inju- 
dicious, or unwise ; but free and voluntary consent is essential to 
every contract, and this is generally imported by the contract 
itself. Holt v. Agnew et al. 360. 


See CoRPORATION. 





CONVEYANCES. 


1. Conveyances; object of the construction of. —The object of all con- 


struction of contracts or conveyances is, to ascertain, and, if pos- 
sible, give effect to the intention of the parties, and if that inten- 
tion is not clearly or distinctly expressed, if the words of the 
instrument are general, or, if there is ambiguity of expression 
admitting of two or more constructions, that construction must 
be adopted which will make the instrument available in all its 
parts, and for all its purposes, rather than one which would de- 
feat it in any respect. Bank of Mobile et al. v. Dunn, 381. 


See PARTNERSHIP; HusBAND AND Wire; FrRaAuDs, AND FRAUD- 
vais ~ULENT CONVEYANCES. 


CORPORATION. 


1. Corporation; power to borrow money.—A corporation, which is au- 


* 
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thorized by its charter to transact the business of life, fire and 
marine insurance, receive money, on deposit, collect promissory 
notes, and bills of exchange, lend money, and discount or sell 
such notes, or bills, and to ‘‘ borrow money, and issue its bonds 
therefor,’”’ is not restricted, by the latter provision, to making 
loans secured by bonds, but has the incidental and implied power, 
common to all such corporations, to borrow money, and make ne- 
gotiable, or non-negotiable paper, and give such securities as may 
be deemed most advantageous.—Talladega Ins. Co. v. Peacock 
Adm’r, 253. 

Same ; how persons proved to be officers of. —Strangers can not be re- 
quired to prove the appointment of officers, or agents, of corpora- 
tions, by written evidence, but it may be inferred from the recog- 
nition, or continuous acquiescence, by the corporation in the acts 
of such officers. Ib. 253. 

Same; presumption against, when it fails to prove appointment of 
officer.—If there is written evidence of such appointment, it is 
within the peculiar knowledge, and in the exclusive possession of, 
the corporation, and whatever presumption can be drawn, on ac- 
count of its absence, must be visited on the corporation, which 
has voluntarily assumed the attitude of neglecting, or refusing to 
produce, evidence which was in its possession. Jb. 252. 

Same; person may be proved to be officer of. by certain acts.—Evidence 
that one openly and notoriously transacted the general business of 
a corporation, had possession and care of its office, in which the 
business was transacted, the custody of the books and papers, and 
the funds of the corporation, and had, on more than one occasion, 

borrowed money, which appeared on the books of the company, 
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entered to the credit of the lender, tends to show the relationship 
of such person to the corporation, the duty and authority pertain- 
ing thereto, and might authorize a jury to infer that, in the ab- 
sence of authority from the corporation, such acts would not have 
been permitted. Jhb. 2523. 

5. Same; officer of, acting without authority, loss arising from, falls on 
corporation.—If corporations, who select their agents, with whom 
strangers must deal, hold out a particular officer, or suffer him to 
hold himself out as having particular or general authority, invit- 
ing dealings with him, and a loss must ensue thereby, such cor- 
poration must bear it, and not those who, so far as was known, or 
could be seen by them, dealt with the agent in the line, and within 
the scope of hisduty and employment. Jb. 263. 

6. Secretary of corporation; authority to borrow money for corporation; 
how implied.—Authority to borrow money for a corporation, by its 
secretary, may be implied from his relation to the company, the 
nature of his employment, the mode in which he was permitted to 
conduct its business, and his borrowing on other occasions; and a 
charge that he must have had express authority to borrow money 
is erroneous, and properly refused. Jb. 253. 





Il. Foreign CorporATION. 


1 Foreign corporations; constitutional provisions as to doing business in 
this State not violative of Federal Constitution.—The provision of the 
Constitution (Art. XLV § 4) ‘‘ that no foreign corporation shall do 
any business in this State without having at least one known place 
of business and an authorized agent therein,’’ is a legitimate ex- 
ercise of the police power of the State, is not in conflict with any 
act of Congress nor violative of any provision of the Federal con- 
stitution. American Union Tel. Co. v. West. Union Tel. Co. 26. 

2. Same ; when equity will not aid by injunction.—A court of equity 
will not interfere by injunction at the suit of a foreign telegraph 
company to prevent a rival company from obstructing the erec- 
tion of its poles and wires when the bill does not show that the 
complainant has any known place of business, or any agent in 
this State, nor that it has acquired any property or rights of prop- 
erty here. Jb. 26. 


III. Municrpat CorporatTIons. 


— 
. 


Municipal corporation; who can not bind.—Neither the agents, offi- 
cers, nor city council of a municipal corporation can bind the 
corporation by any contract which is beyond the scope of its pow- 
ers, or entirely foreign to the purposes of the corporation, or 
which (not being in terms authorized), is against public policy. 
City of Eufaula v. MeNab, 588. 

ae Same; when bound by ils age nis or office rs.—aA municipal corporation 
is bound only when its agents or officers, (by whom it can alone 
act, if it acts at all,) keep within the limits of the chartered author- 
ity of the corporation. Jb. 588. 

3. Same; contracts of; when ultra vires.—All contracts of municipal 
corporations, which are not necessary and proper in order to carry 
into effect the powers expressed in their charters, and which are 
not germane to the governmental purposes for which such cor- 
porations may have been organized, are ultra vires. Ib. 588. 

4. Same; charter of; in case of doubt, how construed.—In case of any 

doubt or ambiguity arising out of terms used in the charters of 

municipalities and counties, which are invested with civil policies, 
and political functions, the charters are strictly construed against 
the existence of such doubted power, and are resolved by construc- 

tion in favor of the public. Jb. 388. 
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CORPORATIONS—Continued. 


5. 


Charter of the city of Eufaula; section 24 of, construed.—The charter 
of the city of Eufaula, entitled “‘An Act to establish a new charter 
for the city of Eufaula,’’ approved February 28, 1870, (Session 
Acts 1869-70, pp. 186, 194), conferred ‘‘full power and authority 
upon the city council to purchase and provide for the payment’’ 
of ‘‘all such real estate and personal property as may be required 
for the use, convenience, and improvement of the city,’ &e.  Act- 
ing under this power, the city council of Eufaula purchased a tract 
of land located within the corporate limits of the city, for the ben- 
efit of the S. E. Ala. A. & M. Ass’n., and asa place for holding ‘‘their 
annual fairs,’’ and the association was given ‘‘the exclusive use of 
the premises.’’ The consideration paid was $10,000 of the bonds 
of the city, ranning twenty years and bearing interest from date 
with coupons attached. Held, that the action of the city council 
in making the purchase of the land for the particular purpose for 
which it was bought, was ultra vires. Ib. 588. 

Same; purchase of property in aid of private enterprise, not permitted. 
Under such a power in a charter it is not contemplated, nor per- 
missible, that such property shall be acquired in aid of any pri- 
vate enterprise not of a public character, however laudable may 
be its purpose, or however useful may be its encouragement. Ib. 
588. 

Same; right of to contract, how limited.—The right of a municipal 
corporation to contract must be limited by the right to tax, and if 
in the given case no tax can lawfully be levied to pay the debt, 
the contract itself is void for want of authority to make it. Jb. 
588. 

Same; when estoppel does not apply to.—When a municipal corpora- 
tion makes a contract which is ultra vires, the fact that interest 
has been paid on the debt created by such contract, either by the 
corporation itself, or by the beneficiary of the contract, with the 
concurrence of the corporation, does not effect the case and can 
not work an estoppel. Jb. 588. 

Action for violation of municipal ordinance of city of Selma; how 
tried on appeal.—On appeal to the City Court of Selma, froma 
judgment of conviction rendered by the Mayor of the city, for a 
violation of a municipal ordinance, the case is, under the provis- 
ions of the city charter, to be tried de novo, as in cases of appeals 
from the judgments of justices of the peace in civil cases, and a 
motion to quash the proceedings before the mayor, for any defect 
except a want of jurisdiction, apparent on their face, can not be 
made for the first time in the City Court. City of Selina v. Stew- 
art, 338. 

Proper practice in such cases.—The proper practice in such cases, to 
preserve the constitutional right of the defendant to demand the 
nature and cause of the accusation against him, is to require tlie 
plaintiff to file a statement of the case, and all questions as to its 
legal sufficiency, or as to the jurisdiction, can be raised by de- 
murrer. Jb. 338. 

Statement; error to disre gard.—When such a statement is filed, be- 
fore the trial, it is error to disregard it, and quash the proceedings 
for defects not raised in the municipal court. Jb. 338. 

Costs; municipal corporations not liable for in prosecutions.—Munic- 
ipal corporations are not, in any event, liable for costs incurred in 
prosecutions for the punishment of offenders against their ordi- 
nances. Ib. 338. 

Corporations; when not authorized to levy tares.— A municipality 

which has power ‘‘to levy taxes on real and personal property, 

auction sales, and sales of merchandise, and capital employed in 




















INDEX. 623 


CORP PRAT yNS—¢ ‘ontinw d. 


business therein, and street tax on all male inhabitants of the age 
of twenty-one years,’’ is prohibited both by the absence of legis- 
lative authority, and by the enumeration of certain powers, of 
which this is not one, from levying a tax on the gross receipts of 
warehouses. City of Selma v. Selma Press & Warehouse Co. 


COSTS. 

1. Re-taxing costs; to what objections motions for, are confined.—Motions 
to re-tax costs are confined to objections to the taxation made by 
the clerk or other miristerial officer of the court, and do not open 
inquiry into the merits of the judgment, which the clerk is bound 
to pursue in taxing thecosts. Tecumseh Iron Co. v. Mangum, 246. 

2. Costs; appe llant taxed with, when defect in his bill prevents decree in 
his favor.—When a defect in his bill prevents the rendition of a 
final decree in favor of the appellant, he will be charged with the 
costs of appeal. Cruikshank v. Luttrell, 318. 


COURTS. 

1. Courts; power to adjourn after opening of te rm.—When the term is 
regularly opened, at the place appointed by law, courts have the 
inherent power to adjourn to any other day of the term; and when 
the court is authorized to continue ‘until disposed of,’’ it may 
adjourn to any day before the commencement of the next term. 
Williams v. The State, 183. 


CREDITOR. See Desror anp CREDITOR. 
CRIMINAL LAW. 
ANIMALS, UNLAWFULLY KILLING. 


1. Trespass to pursue animals with dogs and kill them.—One who pur- 
sues with dogs, and kills animals belonging to another, when found 
injuring his crops, even though they may have broken into his 
field, is guilty of trespass. 

2. “Unlawful,” to commit trespass.—One who commits a trespass in 
killing an animal, kills it ‘‘unlawfully.’’ 

8. Malice not an ingredic nt of offense of unlawfully or wantonly killing 
animals.—Malice is not an ingredient of the offense of unlawfully 
or wantonly killing an animal as denounced by the statute (Code, 
§ 4409), and if the defendant killed the animal unlawfully, he is 
properly convicted of such offense. 





BIGAMY. 


1. Bigamy, or “‘polugamy ;’? who are guilty of. —Any person having a 
former husband or wife, who marries again in this State, unless 
by a decree of a court of competent jurisdiction, such person has 
been divoreed from the former husband or wife, and permitted to 
marry again, or, the former husband or wife has been continu- 
ously absent for five years immediately preceding the second mar- 
riage, and such person did not know the former husband or wife 
to be living, is guilty of the crime of bigamy, or polygamy, under 
the law of this State. Jones v. State, S84. 

Rumor or belief, that former hushand or wife dead: no defense on 
indictment for polygamy.—On the trial of such an offense, evidence 
that at the time of the second marriage, the former husband had 
been absent for more than a year; that defendant had heard her 
former husband was dead, and it was currently reported aud_be- 
lieved that he was dead, is no defense, and is properly excluded. 
Tb. 84. 


bo 
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CRIMINAL LAW—Continued. 
3. Polygamy, what constitutes the criminal intent in.—In such a ease, 
the only criminal intent, which is of the essence of the offense, is 


the intent to marry a second time, not knowing the husband, who 
had been absent only one year, to be dead. Jb. 84. 
































BuRGLARY. 

1. Burglary ; when may be committed by person in charge of house. 
An employee left in charge of a house, who enters a closed room 
and steals therefrom, when, by virtue of his employment, he had 
no right to go there, is guilty of burglary. Hild v. State, 87. 





CHARGE OF CouRT. 

1. Charge may be refused, though stating law correctly, if not based on 
evidence.—Charges should be based on the tendencies of the tes- 
timony, and if not correct in reference to the evidence in the case, 
although they may assert legal propositions correct in themselves, 
a refusal to give them, as requested, will not authorize a reversal. 
Street v. State, &7. 

2. Same ; misleading charge properly refused.—A charge “ that a pistol 
is not concealed unless it is hid from the ordinary observation of 
those who are ina position to see it, if it were not concealed,”’ is 
confused, and when taken in connection with the evidence in the 
‘“ause—that the pistol was only seen when the defendant pulled off 
his coat—tended to mislead the jury, and was properly refused. 
Ib. 87. 


See, also, Homicipe. 


CARRYING CONCEALED WEAPONS. 





1. Concealed weapons ; what constitutes offense of. —To constitute the 
offense of carrying a concealed weapon, it must be worn, or car- 
ried, so that persons near enough to see it, if it was not concealed, 
-an not seeit. Street v. State, 87. 



















EVIDENCE. 

1. Severance ; defendants competent witnesses after.—Where two are 
jointly indicted and there is a severance, either of the defendants 
is a competent witness for or against the other. Marler v. State, 55. 

Insanity; not proved against defe ndant by special proceedings adjudg- 
ing co-defendant insane.—The record of the proceedings in the 
Separate trial under the statute (Code, § 1488), in which one of 
two defendants who are juintly indicted, is adjudged insane, are 
not evidence against his co-defendant, of the fact of such insanity, 
on a trial under the indictment. Jb. 55. 

3. Witness becoming insane ; his testimony on former trial admissible. 
When a witness was examined on the preliminary investigation 
Lefore a committing magistrate, and becomes insane before a trial 
of the accused, under indictment for the same offense, the testi- 
mony of such witness, as given before the magistrate, is admis- 
sible in evidence on the second trial. Jb. 55. 

4. Same; may be proved by secondary evidence.-—When the testimony 
of such witness was not reduced to writing on the preliminary 
trial before the committing magistrate, secondary evidence of 
what he testified to, is admissible. Jb. 55. 

oO. Sime - only necessary to state substance of te stimony.—The precise 
words of such witness need not be repeated on the second trial, 
but only the substance of his testimony. Jb. 45. 

6. Accomplice; what necessary to authorize conviction for felony on evi- 

dence of.—To authorize a conviction for felony on the testimony 
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CRIMINAL LAW—Continued. 
of an accomplice, his testimony need not be corroborated in every 
material particular, but it must be corroborated by evidence, 
tending to connect the defendant with the commissfon of the of- 
fense, and it is not sufficient if only so confirmed, as to convince 
the jury of its truth. Jb. 55. 

Conspiracy to commit crime; how proved.—Conspiracies to commit 
crime may be proved by circumstantial, as well as by direct evi- 
dence; and no positive agreement for such purpose need be 
shown. Ib. 55. 

8. Same ; may he proven by evidence of accomplice; when.—Such a con- 
spiracy may be proven by the testimony of an accomplice, if it 
be sufficiently corroborated, as to his statement connecting the 
defendant with the commission of the offense. Jb. 55. 

9. Motive; evidence admissible to show.—When defendant had begun 
suit against his wife for divorce, and his complicity in the killing 
arose from a desire to get rid of deceased, an important witness 
for the wife, as an obstacle to his suecess, statements made by 
him to a witness, that ‘‘ he was tired of his wife, and intended to 
get a divorce from her,’’ and requesting permission to marry the 
daughter of the witness, are competent to show motive, and were 
properly admitted in evidence. Jb. 55. 

10. Same; proof of in such case.—In such a case the jury could not con- 
sider the merits of the divorce suit, but only the fact of its pen- 
dency and the motive of its prosecution. Ih. 55. 

11. Thi ats against de CCAS ad made by accomplice; when admissible. 
Where an accomplice testified that he killed the deceased at the 
instigation of the defendant, evidence of threats made by such 
accomplice against the deceased, because the latter was talking 
about his sister, tend to show that the slayer acted from personal 
malice without reference to the defendant, and is admissible. 
Ib. 55. 

12. Dying declarations made in answer to questions; admissible.—On the 
trial of one charged with murder, a declaration made by deceased 
as to the cause and circumstances of his death, while under con- 
viction of impending dissolution, although part of it was in reply 
to questions asked him, is admissible. Jngram vr. The State, 67. 

13. Cross- rain ination, conduet of, large ly in the discretion of the court. 
There is no uniform rule governing the eross-examination of wit- 
nesses, but it rests largely in the discretion of the court, greater 
liberty being permissible when the witness shows partisanship, 
than when he evinces impartiality ; and it must be a strong case 
to justify a reversal for too great latitude allowed in such examin- 
ation. Ib. 67. 

14. Character; what to be considered in estimating.—The shadings, as 
well as the brighter hues, are to be considered in making up the 
estimate of character and reputation; and, when a witness had 
testified that he knew the character of the accused for peace and 
quietude, and that it was good, it is not error to allow him to be 
asked, on cross-examination, if he had not been informed that 
the defendant had ‘killed a man in the State of Georgia,’’ and 
his answer was admissible in evidence. Jb. 67. 


~I 


HomicipE—SELF-DEFENSE. 


1. Self-defense: doctrine as to, stated. —A charge which asserts that the 
necessity of self-defense, which justifies the taking of human life 
must be present, imperious, and impending, or so appear to the 
defendant, is free from error. Ingram v. The State, 67. 

2. Same; what necessary to make out justifiable homicide in self-defense. 
Charges which declare that, ‘‘ to make out a case of justifiable 

(40) 
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CRIMINAL LAW—Continued. 
homicide committed in self-defense,’’ the evidenee must show 
that the difficulty was not provoked or encouraged by the defend- 
ant; that he was, or appeared to be, so menaced at the time, as 
to create a reasonable apprehension of danger to his life, or grevi- 
ous bodily harm, and that there was no other reasonable mode of 
escape from such impending evil, are proper. Jb. 67. 

3. Same: charg which ignores duty of escaping from difficulty, in estab- 
lishing, erroneous.—On a trial for murder, when the accused relies 
on self-defense to justify the killing, charges which assert the right 
of the defendant to kill the deceased, if it reasonably appear to 
him that the deceased intended to take his life, or inflict on 
him great bodily harm, but whieh ignore the fact, or principle, 
that, to establish this defense, there must have been no other safe 
mode of escape open to defendant, are properly refused. Jb. 67. 


INDICTMENT. 


Burglary » what suffice nt statement of value in indictin nt for.—In an 
indictment for burglary, which avers that defendant, ‘* with in- 
tent to steal, broke into and entered the store of H., in which 
woods, &e., things of value, were kept for use, &e.,”’ sufficiently 
shows that things of value were kept therein, at the time of the 
breaking and entry, and is good. W/liams v. The State, 183. 

>. Owe rship ; how to be averred in indictment.—When it is Necessary 
in an indictment, to aver the ownership of property, it is sutl- 
cient to lay it in any one or more of several partners or owners. 
Ib. 183. 

Endictment : when defective hecause avrerments relate to time when 
preferred.—When an indictment alleges that “ defendant is the 
owner or keeper of a saloon in which intoxicating liquors are kept 
for sale, having a billiard table connected therewith. on which the 
publie can play, and knowingly permitted a minor to play thereon ; 
such averments relate to the time when the indictment was found, 
and it is defective in not charging these attendant facts and cir- 
eumstances, which make the act of defendant an indictable 
offense, to have existed at the time the alleged offense was com- 
mitted. Sikes » The State, 77. 


Minors, PLAyinG on Brnurarp TABLEs. 


“ Billiard table,”’ defined.—The word, “‘ billiard table,’’ as used in 
the statute (Code, § 4213), prohibiting saloon keepers from per- 
mitting minors to play thereon, includes all tables, with or with- 
out pockets, on which the game of billiards could be, and was 
played, at the time of its enactment. Sikes v. The State, 77. 

** Pool tables ;’* prohibition includes playing on.—The statutory pro- 
hibition against permitting minors to play on billiard tables in- 
cludes the tables on which the game of *‘ pool’? is now usually 
played, but on which the game of billiards was played at the time 
the statute was passed. Ib. 77. 

** Game ;”? what prohibited, for minors, on billiard table.—The came 
played thereon need not be that which is technically called bil- 
liards, but it must be akindred game, which is played with balls 
and cues, or some substitute for them. Jb. 77. 

* Playing thereon 37" meaning of, in the statute.—Mere sport or 
pastime on the table, or even playing with the balls, is not within 
the statutory prohibition, but there must be a game played, or 
begun to be played, with the balls and cues, or some substitute 
therefor, to constitute the offense denounced by the statute. 
Ib. 77. 

** Public use of the table ;’ what necessary to constitute the off nse. 
It is not necessary that the table should be kept for pay, but to 
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make out the offense, it must appear that the table is such an one 
as the public are invited and permitted to play on, and a charge 


wn 


which withdraws this question from the jury, is erroneous. Ib. 77. 
LARCENY. 


1. Larceny; rv moving or selling property on which another has a claim, 
is not.—Although the statute (Code, § 4533), declares that a ten- 
ant, or other person, who, with an intent to hinder, delay or de- 
fraud, removes or sells, property on which another has a valid 
claim, may be punished as if he had stolen it, yet it does not con- 
vert the sale, or removal, into larceny, nor does it prevent an in- 
nocent purchaser from acquiring a good title. Scaife & Co. v. 
Stovall, 237. 

PLEADING AND PRACTICE. 


1. Plea in abatement, as to drawing arand jury; what must negative. 
A plea in abatement, which negatives the presence of the clerk 
of the Circuit Court at the drawing of the grand jury, but does 
not negative the presence of the clerk of the City Court, is bad, 
Williams v. The State, 183. 

Same ; sustained where defendant indicted as Mineher, his name be ing 
Minshen.—The names Mincher and Minshen are not ‘dem sonans, 
anda plea in abatement to an indictment charging Wm. Mincher 
with an offense is properly sustained on proof that the defendant’s 
hame is Minshe . Adams ©. Thi State , 3, 

3. Severance ; worked by the insanity of One defi ndant and the separate 
arraignment of the other.—When two persons are jointly indicted, 
and one of them has been adjudged insane on a separate trial of 
that issue, and ordered to be confined in the insane hospital and 
his trial postponed until he becomes sane, and the other is sub- 
sequently arraigned and tried alone, there is a severance of the 


cases of the two defendants. Varler v. The State, 55 


DAMAGES. 


Re Prospe ctive damage s may be recovered in action on the ease for pe rsonal 
injuries.—In an action on the case for personal injuries, the recov- 
ery is not limited to the actual injury, and the suffering sustained 
and undergone up to the time of the trial, but the plaintiff may 
recover prospective damages for the disabling effect of the injury. 
Bay Shore Railroad Co. v. Tai is, 6. 

7 Dain ues ay tins! sh rir for failin jto return ex ‘ution: what may he 
recovered and how.—The failure of a sheriff to return an execution 
according to its mandate, is a breach of his official bond for which 
the plaintiff may, in a common law action, recover damages; but 
in the absence of. averment and proof of actual injury, the dam- 
ages are nominal, and the statutory damages of twenty per cent. 
on the amount of the judgment are not recoverable in such an 
action, but only in a summary proceeding under the statute. 
Marcum rv. Burge 88,9006, 

3. Damages in trover; how to be assessed.—In assessing damages in 
trover, the jury may fix the value of the property converted as 
proven at any time between the conversion and the trial, but they 
are not bound to adopt the highest value proved. Street v. Nelson 
él al. 504. 


See NEGLIGENCE, RAILROADs. 
DEBT MR AND CREDITOR. 
| s Cre ditor rece iv ing de htor’s che ck is hold r for vraluabl conside ration. 
When a creditor takes his debtor’s check on a bank in payment of 
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DEBTOR AND CREDITOR—Continued. 
his debt, he is a holder for a valuable consideration. Mobile & 
Montgome ry Railway Co. v. Felrath, 189. 

2. Depreciated Currency ; promise by debtor to make good deficie ney 
caused by payment of, valid.—A_ promise by a debtor, who pays 
depreciated eurrency to his creditor, to make good the deficiency, 
is founded on a valuable consideration, and may be enforced, 
although the creditor may have surrendered the evidence of the 
debt. Me Elderry v. Jones, 208, 

3. Debtor: promise to pay more than due to creditor, not to be enforced. 
Buta promise by a debtor, who tenders money to his creditor, 
such as the latter is bound to receive, and which is the full meas- 
ure of the debtor’s liability, to pay more in another currency, of 
greater value in the transaction of business, is without considera 
tion, and can not be enforced. Ib. 203. 


DEED. 

1. Deed; instrument held not to be.—An instrument which purports to 
be made in consideration that Mrs. W. will support Mrs. B. during 
the life of the latter, will pay her debts, and render certain other 
specific serviees for her, and bary her decently at her death, 
which is signed by both, and declares that on the performance of 
these conditions by Mrs. W. she shall have and be entitled at and 
after the death of Mrs. B., to all the property owned by Mrs. W., 
except certain farniture, ‘‘none of which is sold or contracted 
away by these articles of agreement,’ but which contains no 
words of grant or conveyance, is not a deed. Brewton, Adm’r, v. 
Watson, 121. 

_ a Deed: words of granting or alienation nee Ssary in.— Formal and 
technical words are not necessary in a deed to lands, and when an 
intent is manifested that the estate shall pass, the words will, if 
possible, be construed so as to take effect, but there can be no 
valid or operative conveyance of lands without some words of 
grant or alienation. Jb. 121, 





See HomesTeAD; HusBpanp AND WIFE. 
DEFINITIONS. 


1. ‘‘Assets;’? word, as used in the Code (§ 2349), includes land.—The 
word ‘‘assets,’’ as used in the statute (Code, § 2349), authorizing 
the grant of letters of administration on the estates of non-resi- 
dents, who die, leaving ‘‘assets,’’ in the county where such assets 
are left, includes land. Bishop et al v. Lalouette’s Heirs, 197. 

**Sounding in da‘nages merety;’’ meaning of these words in the statutes 
regulating set-ojfs.—Claims for which the law furnishes no standard 
of measurement, even when the facts are ascertained, ‘‘sound in 
damages merely,”’ but those, the value of which may be measured 
by a pecuniary standard, when the facts on which they are based 
are established, do not ‘sound in damages merely,’’ and may be 
the subject of a set-off. Collins v. Greene, 21T. : 


See CriminaL Law—Mutnors, PLayinG on Bitirarp TABLEs. 


DISCONTINUANCE. 


1. Discontinuance ; when discontinuance as to one defendant operates as 
discontinuance to all, and when it does not.—When several defend- 
ants are sued and served with process, a discontinuance as to one 
of them, without a sufficient legal excuse therefor, operates as a 
discontinuance of the whole action; but in such a case, when one 
of the defendants interposes a plea of infancy, or other similar 
personal defense, the plaintiff may admit its truth and discon- 
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DISCONTINUANCE—Continued. : 
tinue the case as to such defendant, without prejudice to the case 
against his co-defendant. Reynolds et al. v. Simpkins, 378. 

2. Same ; may be entered without prejudice when evidence shows disa- 
bility.— When, in such case, the evidence introduced on the trial 
of a cause, shows that there is no legal cause of action against one 
of several defendants, by reason of such personal defense of in- 
fancy, even though it is not formally presented by plea, the plain- 
tiff may, on motion, discontinue as to such defendant, without 
prejudicing his case against the other defendants.—Jb. 378. 


DOMICIL. 


a Domicil of child determined by domicil of father.—The domicil of the 
father during his life, is also the domicil of his infant child, and 
the latter does not lose his right to claim property as exempt to 
him on the death of his father, although, at that time, he is in 
another State attending sehool. Kelly, Ex’r, v. Garrett, Ex’r, 304. 


SJ ECTMENT. 


3, | aT clment ; pe rsonal repre sentative may recover in.—When the legal 
title to land was in the intestate at the time of her death, the per- 
sonal representative may recover in ejectment against one who 
holds possession of them under an agreement which entitles her, 
on performance of its conditions, to all the property owned by 
such intestate at the time of her death.—Brewton, Adm’r, v. Wat- 
SOn, 121, 

Ejectinent against several; practice as to judgment entry and assess- 
ment of damages.—In an action of ejectment against several de- 
fendants, it is the better practice to have but one judgment entry, 
with the assessment of damages in severalty; but if the record 
shows a separate judgment against each defendant, the defect is a 
clerical error, which can be corrected in the appellate court. 
Bishop et al. v. Lalouette’s Heirs, 197. 

3. Ejectment by mortgage @e; payment of mortgage debt no defense to. 
Payment of the mortgage debt, in whole or in part, after forfeiture, 
is no defense to an action of ejectment by the mortgagee.—Jack- 
son et al. Adm’rs, v. Neott et al. 99. 

4. Same; when payment of mortgage debt no defense to.—Under a mort- 
gage of chattels, payment of the mortgage debt, before action 
brought, will defeat a recovery ; but, in reference to mortgages of 
real estate, this court has adopted a different rule, and holds the 
mortgagee entitled to recover at law, as against the mortgagor and 
those claiming under him, whenever the mortgage is silent as to 
his right to take possession, or when the period has expired dur- 
ing which the right of possession is reserved to the mortgagor, 
and payment of the debt will not defeat a recovery in such ac- 
tion; though ‘‘ it seems to be settled, that as against all persons, 
except the mortgagee and those claiming in his right, the legal 
title is in the mortgagor until foreclosure.’’ Slaughter v. Doe, 494. 


ERROR AND APPEAL. 

1. Supreme Court ; power to re view case submitted to decision of court 
without jury.—When an issue of fact is submitted to the decision 
of the court in a civil action without the intervention of a jury, 
this-court can only review the sutliciency of the facts to support 
the judgment when there has been a special finding which has 
been reduced to writing and entered on the minutes of the court. 
Met ‘arthy v. Ze igh r, 43. 

2. Special finding ; what is not.—The sole question of fact being the 
delivery, vel non, of a deed by the deceased grantor in his life- 
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ERROR AND APPEAL—Continued. 


11. 


time, the bill of exceptions set out all the evidence adduced, and 
added: ‘* Upon this evidence, the cause was submitted to the 
court as a question of law, whether the said grantors held the title 
to said property under said conveyance, or whether the property 
belonged to the estate of the deceased grantor, and to the rulings 
upon said finding of facts the plaintiff excepted,’’? while the judg- 
ment entry, after reciting the submission of the cause to the court 
without a jury, added, *‘ and the court, upon due consideration of 
the same, is of opinion that the plaintiff is not entitled to re- 
cover.”’ Held, that the record did not show a special finding on 
the facts, and this court could not revise the judgment. Jb. 43. 

Aj pe al by what is such Jinal decree as will support.—A decree which 
settles all the equities between the parties is final, and will sup- 
port an appeal, although it may be necessary to ascertain the 
respective shares of the parties in a fund in controversy. JZastie 
& Silver v. Aiken et al. 3128. 

Same 3; waiver of right of revision by.—When the record shows that, 
alter the overruling of a motion to dissolve the injunction on the 
denials of the answer, a decretal order or reference of the matters 
of account was made with the consent of the parties, such consent 
operates as a waiver of the right to review, by appeal, the order 
refusing to dissolve the injunction. Hinson rv. Brooks, 491. 

Error not noticed unless assignued.—Error apparent on the record, 
but not assigned, is not noticed unless it be a want of jurisdiction 
over the subject-matter in the primary court, which compels a 
reversal, and except under special circumstances, without re- 
manding the case. Lehman et al. v. Me yer et al. 396. 

Same ; when presumed to be waived.—All errors, except a want of 
jurisdiction, may be, and are presumed to be, waived, if they are 
not assigned, and in civil cases, the court may, in its discretion, 
refuse to notice errors assigned, but not insisted on in argument. 
Th. vI6,. 

Partie 8: decree on merits 2 when not affirmed for want of —When 
the complainant is entitled to relief, but the Chancellor dismissed 
the bill on the merits, the decree will not be atlirmed for want of 
proper parties, no oLjection on that ground having been made in 
the court below, but the case will be reversed and an opportunity 
given him to amend. Cruikshank v. Luttrell, 318. 

Appe lant taxed with costs when defi ct in his bill prevents decree in his 
Javor.—When a defect in his bill prevents the rendition of a final 
decree in favor of the appellant, he will be charged with the costs 
of appeal. Jhb. 318, 

Error is not presumed, but must be shown.—When the bill of excep- 
tions does net set out all the evidence, this court will presume 
that the proof justified the rulings of the court below, unless the 
presumption is repelled by the record. Houston et al. v. Hilton 
et al. 374. 

Assignine nt of error on de cree from which appe al is made > joind rin 
error.—A joinder in error in a chancery cause, and a submission 
for decision on the merits, without any motion to strike out assign- 
ments of error based on a decree from which an appeal was 
barred, or to dismiss the appeal on that ground, operate as a 
waiver of the objection, and the assignment will not be disre- 
garded by the court. So held in this case, the joinder being in 
these words: ‘There is no error in the record, of which the ap- 
pellant can now complain.”? Bolling v. Jones, 508. 

Revision of probate decree, on question of fact.—C yn appeal from a 
probate decree on a disputed question of fact, ‘it requires a very 
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clear conviction of error to justify a reversal.’’ Henderson v. Hen- 
derson’s Adm’r, 519. 

12. Revision of Chancellor's decree on facts. —“‘Giving the legal testimony 
in this record its proper weight, and treating the Chancellor’s 
finding as prima facie correct, the court cannot clearly see that 
his judgment is wrong ;”” and therefore affirms his decree, under 
the rule laid down in Rather v. Young (54 Ala. 94), and other cases 
cited. Fort’s Adm’r v. Davis, 481. 

13. Chance llar’s de cree prima faci correct , error it ust he shown.—When, 
in a creditor’s Jill, the evidence is conflicting as to fraud in the 
conveyances which are sought to be set aside on that ground, the 
decree of the Chancellor declaring such conveyances fraudulent, is 
presumed to be correct, until the party assailing it repels this pre- 
sumption; and it will not be disturbed when, as in this case, this 
court is not satistied that his decree was erroneous. Lehman et 
al. v. Meyer ei al. 396. 


<7 
. 


‘ATES OF DECEASED PERSONS. 


1. Non-claim, statute of; exceplions in statute of limitations as to fraud, 
do not refer to.—The provisions of § 3242 of the Code, that ‘ an 
action may be brought at any time within one year from the dis- 
covery, by the agerieved party, of the faets constituting the fraud,”’ 
do not refer tothe statute of non-claim. Yaiestra v. Tarleton et 
al. 1.26. 

2? Same i, claims ori ginaled hy fraud of deceased, barred by. — ¢ laim 
duainst the estate of a deceased person, originating in, or based on 
his fraadulent concealment of the cause of aetion, is  eeoned by 
the statute of non-claim, unless it is presented to his personal 
representative or filed in the office of the judge of probate, of the 
proper county, within eighteen months —_ the grant of letters 
testamentary or of administration. Jb, 126, 

Same; demurrer to bill on gro und of, when prope rly susttined. = WW hen 
a bill filed to enforce a claim atgainst the estate of a deceased 
person, which it is alleged arose,from a cause of action fraudu- 
lently concealed by him, shows on its face that such claim was 
not presented to the personal representative of his estate, nor 
filed in the office of the judge of probate, of the proper county, 
within eighteen months after the grant of letters testamentary or 
of administration, a demurrer on the ground that such claim is 
barred by the statute of non-claim, is properly sustained. Jb. 126. 

4. Statute of non-claim : how pres nlation mad to prevent har of. 
Claims against the estates of deceased persons, may, to prevent 
the bar of the statute of non-claim, be presented in three different 
modes, viz : 1. By presenting the claim, or an aecurate descrip- 
tion of it, to the personal representative, in person. 2. By filing 
a statement of rs claim, within eighteen months after the grant 
of letters, or after the aecrual of the claim, in the office of the 
judge of probate of the county in which the letters were granted. 
5. By filing the claim itself, within that period, in the office of the 
judge of probate. Floyd v. Clayton, Evr. 265, 

5. Claims against lhe estates of deceased persons must he docketed.—If 
the claim, or a statement of it, is filed ‘in the oflice of the judge 
of probate, the statute, (Code, §§ 876, 2599), requires such claim 
or statement to be docketed, and if demanded a statement must 
be given by the judge showing the time of presentation. Jb. 265. 

6. Claim, statement of: filing of, is act of creditor.—If, instead of filing 
the claim itself, the creditor files a statement of it, this is his act 
and not thatof the judge of probate, or of any ministerial officer, 
charged with the dnty of making the statement. Jb. 265. 
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7. Statement of claim; what it must contain.—The statement need not 
observe the certainty oi description essential in pleading, but it 
must of itself inform the personal representative, on inspecting 
it, of the nature, character, ant amount of the liability it imposes, 
and must distinguish it with reasonable certainty from all simi- 
lar claims. Jb. 265. 

8. Statement of claim in such case held insufficient. —A statement writ- 
ten in the ‘claim book,’ in the office of the judge of probate, by him, 
for a creditor holding a promissory note, that ‘‘ F. claims as secu- 
rity, July 20, 1865, $545,’’ does not inform the personal represen- 
tative that the claim is a promissory note made by the deceased, 
nor its amount, nor its date, nor to whom payable, or when due, 
is too vague and indefinite, and is not such a presentation of the 
claim, as will operate to prevent the bar of the statute of non- 
claim. Ib. 268, 

Non-claim, bar of statute of; prevented by filing the claim, although 
not docketed.—When the creditor files the claim itself, its subse- 
quent docketing is the duty of the probate judge, and his omis- 
sion or neglect of that duty, cannot be invoked to the prejudice 
of the creditor, and the presentation is sufficient to prevent the 
bar of the statute of non-claim. Jb. 265. 

10. Claim or statement must remain on file during the whole period of 
eighteen months.—The claim, or a proper statement of it, must re- 
main on file during the whele of the eighteen months, and if the 
creditor, after filing the claim itself, should, without leaving such 
a statement in the office of the probate judge, withdraw it, and 
not restore it within eighteen months, this would operate as an 
abandonment of the presentation. Jb. 268 

Suit operates ds a presentment.—The commencement of a suit with- 
in the statutory period, and its continued prosecution, operates as 
a presentation of the claim on which it isfounded. Jb. 265. 

12. Void and roidatle letters of administration, distinction as to acts done 
under authority of —Whatever is done under the authority of let- 
ters of administration, which are void, ab initio, is without valid- 
ity, but whatever is rightfully done, before revocation, under let- 
ters which are merely voidable, is as valid as if the grant itself 
were rightful. Jb. 265. 

13. Presentment of claims to administrator when administration voidable, 
is sufficient.—A_ grant of letters of administration, as in cases of 
intestacy, when the deceased left a will, which had not been ad- 
mitted to probate, is voidable, and not void, and creditors may 
safely deal with such administrator and make presentment to 
him, of claims against the estate, and presestation to him, is op- 
erative against the executor after the grant of letters testamentary 
and saves the bar of the statute of non-claim. Jb. 265. 

14. Repeated presentments not required.—The statute does not require 
repeated, or renewed presentments, as often as there may be 
changes in the administration. Jhb. 265. 

15. Hotchpot; value of advncement, brought into, how estimated.—On the 
distribution of a decedent’s estate, when advancements are 
brought into hotchpot, the statute (Code, § 2265) requires that 
they shall be estimated at the value, if any, specfied in the con- 
veyance, and in other cases, at their value when made; the shares 
in partition or distribution are, as to the corpus of the property, 
to be valued as of the time when they become the actual property 
of the heir or distributee. Turner et al v. Kelly, 173. 

16. Alien leaving assets in Alabama; what court administers.—Letters 
of admistration on the estate of a citizen, and resident of France, 

who died there, intestate, leaving assets in Alabama, consisting 
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of land only, may be granted by the probate court of the county 
in which the land is situated. Bishop et al v. Lalouette’s Heirs, 
197. 

17, Sale of lands of deceased persons ; duty of Probate Court as to.—The 
Court of Probate must examine the report of sale, and also ex- 
amine witnesses with reference to it, and if the sale was not fairly 
conducted, or the amount bid for the land was greatly less than 
its real value, the sale should be vacated, or, if the sureties for 
the purchase-money are insufficient the sale should not be con- 
firmed until sufficient security is given, but if the sale is vacated, 
the court must order a resale of the lands, to be advertised, and 
conducted in all respects, as was the first sale. Cruikshank v. 
Luttrell, 318. 

18.. Same ; no valid sale unless court pre scribes place .—When lands af 
an estate are decreed to be sold by the Probate Court, the court 
must determine the place of the sale, and if no place is fixed by 
the court the personal representative cannot select it, and no 
valid sale can be had. Jb. 378. 

19. Same; when contirmed and deed made.—If the Probate Court is sat- 
istied that the sale was fairly conducted, that the land brought a 
sum not greatly less than its real value, and that the purchase- 
money is sufliciently secured, it must confirm the sale; but the 
purchaser cannot obtain a deed until the sale is confirmed, the 
purchase-money paid, its payment reported to the court, and the 
personal representative ordered to execute the conveyance. 
Ib. 318, 

20. Same ; sales by pe rsonal representative of, under decree, are judicial, 
Sales of the lands of estates by the personal representative, under 
the decrees of the Probate Court, which fixes the place and terms 
of sale, and which are subject to confirmation by it, are essen- 
tially and strictly judicial. The court is the vendor, and the ex- 
ecutor or administrator merely the agent or officer through whom 
the sale is made. Jb. 378. 

21. Same ; in whom is title until conveyance.—The legal title to lands 
sold under the orders of the Probate Court, remains in the heir or 
devisee, until a conveyance is executed to the purchaser, under 
the decree of the Probate Court, and they may until that time 
recover the possession from the purchaser by ejectment. Jb. 318. 

Same ; Probate Court has no jurisdiction to confirm void sales of.—The 
Probate Court, as to the sales of the lands of estates, is of limited, 
statutory jurisdiction, and has no authority to confirm void sales 
made by a personal representative. Jb. 3/8. 

5H Non-claim, statute oy? mere know ledge of claim does not prevent oper- 
ation of.—There must be an actual presentation of the claim, or 
some act of the creditor which is equivalent thereto, to prevent 
the operation of the statute of non-claim; mere knowledge of the 
existence of the claim on the part of the executor, or administra- 
tor, no matter how full, will not have that effect. Allen, Adm’r, 
v. Elliott, Adm’r, 432, 

24. Same: by whom claim must be prese nted to avoid ope ration of.—The 
claim must be presented by some one having an interest in it, and 
a legal right to enforce its payment, which must be evinced by 
some word or act which indicates an intention to look to the es- 
tate of the deceased debtor for its payment. Jb. 432. 

95. Prese ntation: evidence as to which one of two estates the claim is pre- 
sented against admissible.-—Where both the makers of the note 

were dead, and the same person was the administrator of the es- 

tates of each of them, he should be permitted to testify ina suit 
against him as administrator of one of the estates that no presen- 
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tation was made to him of the claim as against that estate, and 
the endorsements of presentation on the note are relevant evi- 
dence on that issue. Jb. 432. 


ESTOPPEL. 


a Estoppel ; not created against widow by payment on debt of her in- 
testate by her.—Where a testator devised his lands to his widow, 
and she, without taking out letters testamentarv or of administra- 
tion om his estate, recognized a debt as valid and subsisting 
against his estate, and made partial payments on it; held, that 
this did not estop her or her personal representative from plead- 
ing the statute of limitations in bar of an action by the creditor. 
Lewis v. Ford, 143. : 

2. Same ; tenanis may not deny landlord's title.—Tenants, and their 
privies in blood or estate, are estopped from denying the title of 
the landlord under whom they hold, or of one succeeding to his 
rights, so long as they continue the possession originally derived 
from him; and when sued for the possession of the demised 
premises by the landlord, or one succeeding to his rights, are pre- 
cluded, as well as after the termination, as during the continua- 
tion of the lease, from disputing the landlord’s title, or from set- 
ting up an outstanding title in a stranger. Bishop et al. v. 
Lalouette’s Heirs, 197. 

2. Same ; same.—When an adininistrator recovered, in ejeetment, 
against persons who submitted to his claim as administrator, and 
subsequently paid him rent, such persons can not, in an action of 
ejectment for the same premises, brought against them by the 
heirs of the decedent, dispute the title of the heirs, or set up the 
fact that the lands have escheated to the State, so long as they 
continue in the possession derived from the administrator. 
Tb. 197. 

o wf nde of lands holding unde r executory contract estopped 

Trom denying vendor's title —The vendee of lands, who holds pos- 

session under an executory contract of sale, and all who derive 

possession from him, are estopped from denying the title of the 

vendor. Potts v. Coleman, 221. 


> ‘ 
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EVIDENCE. 


1. Books; statements from, not evidence,—Statements of a witness, de- 
rived, not from personal knowledge of the matters testified about, 
but from an inspection of the books of an insurance company, are 
not legal evidence. Mobile Life Ins. Co. v. Egger, 124. 

Testimony of husband and wife for or against each other.—Husband 
and wife are competent witnesses for or against each other, when 
not required to disclose confidential communications: Miller, 
Adm’ r, v. King, ja7 5. 

3. Evidence of contract between landlord and tenant, admissible in ae- 
tion against sub-tenant.--When, in an action by the landlord to 
recover rent, the defendant pleads that he obtained possession 
from the lessee, who was authorized in writing to lease the lands 
and receive the rents, and the landlord replies that his lessee has 
broken his agreement, and that the written contract had been 
rescinded, the contract, as well as evidence of the breach of it, or 
of its rescission, is admissible. Moberly v. Peek, 345. 

4, Shop books ; when original entries in are evidence.—Original entries 
made in the usual course of business by a party having personal 
knowledge of the facts, in his own shop books, if such entries are 
made contemporaneously with the facts to which they relate, and 
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are corroborated by the testimony of the party if living, or by 
proof of his handwriting if dead, insane, or beyond the jurisdic- 
tion of the court, are generally admissible in hisfavor. Dismukes 
& Patrick v. Tolson & Barrett, 386. 

5. Transactions with deceased persons; purpose and scope of the statute 
¢ reluding evidence as to, by interested witnesses.—The purpose of the 
statute, which declares, ‘‘ that neither party shall testify against 
the other as toany transaction with or statement by any deceased 
person whose estate is interested in the result of the suit,’’ (Code, 
§ 3058), is to exclude the living from testifying against the dead, 
who cannot be heard in explanation and contradiction, and it 
applies to all cases involving a direct, immediate conflict of inter- 
est between the witness, and the estate of a decedent, where the 
effect of the evidence is to diminish the rights of the deceased, 
or of those claiming under him. Jb. 386, 

6. Shop books: original é nirve 8s in, not evide nee for party making the m 
against estate of decedent.—When the vendor of goods dies and his 
personal representative brings an action against the purchaser for 
the price, the purchaser cannot read in evidence original entries 
made in his own shop books, in the usual course of trade, show- 
ing payment to the vendor ; such entries are made contempo- 
raneously, are mere written declarations of the party; are parts 
of the res geste, and are properly excluded, as transaction by, or 
with, adeceased person whose estate is interested in the result of 
the suit. Jh. 586, 

ve Proof of transactions with deceased person, whose estate is interested 
in sual: COM pe te ney of partic sas wu itne SNE s.—Under a bill for spe- 
cifie performance, filed by the purchaser against the heirs and 
personal representative of the deceased vendor, alleging that the 
notes for the purchase-money were given by the vendor to a son 
and daughter who had not received equal advancements with his 
other children, and were paid to them by the complainant after 
the death of the vendor; such payments are not transactions with 
the decedent whose estate is interested in the result of the suit 
Code, § 3058), and may be proved by the distributees to whom 
the money was paid, although they are parties to the suit; but a 
party to the suit, being an heir and distributee, can not testify to 
statements by the deceased vendor tending to disprove the alleged 
gift and transfer of the notes, thereby increasing the assets of the 
estate in which he is interested. Fort’s Adm’r v. Davis, 481. 

8. Ag nt; may te stify that he made full and honest disclosure of author- 
ity.—The defendant, after he has stated all that passed between 
him and the plaintiff, may testify that he made a full and honest 
disclosure to him as to the extent of his authority to act as agent 
in a transaction On which the suit is founded; such a statement is 
equivalent to saying that he communicated all the facts within 
his knowledge to the plaintiff. Ware, Murphy & Co. v. Morgan & 
Dunean, 461. 

9. Res inter alios acta; rule applied.—The amount of money received 
by an insurance company for a paid-up policy, which another in- 
surance company had bought from the assured, partly for money 
and partly for other insurance to be taken out in the latter com- 
pany, is res inter alios acta, and furnishes no criterion of the meas- 
ure of the liability of the latter company, in a suit by the assured, 
to recover on a failure to issue hima policy, or to pay him the 
agreed value of the paid-up policy. Mobile Life Insurance Co. v. 
Eqge r, 134. 

10. Opinion: statement by witness that he had no interest in subject matter 
of suit, is not.—A witness can only testify as to facts which come 
within his personal knowledge; but a statement that he had no 
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11. 


14. 


16, 


18. 


19, 


20. 


21. 





interest in the subject matter of the suit, and derived no benefit 
from it, is not objectionable “aus matter of opinion. Ware . Murphy 
&v Co. v. Morgan & Dunean, 561. 


Collective facts: witness may testify to.—A witness may state collee- 





tive facts, as that ‘ had no right to convey the property ;’’ 
did not own it,’’ ete.; and the adverse party may, on cross- 
examination, bring out the facts on which the witness rests his 
conclusions. iliott v. Stock & Bro, 290, 





Hearsay: statement by witness not.—A statement by a witness that 


“the money was loaned by his agent in 1860, and renewed an- 
nually until .1868,’’ is not hearsay, although he subsequently 
stated that ‘‘meantime he was in the State of Texas,’’ for he may 
have had personal knowledge of the loan and its renewals. Tal- 
ladega Ins. Co. v. Peacock, Adm’r, 2528. 


Burden of proof; when on plaintiff, in suit against corporation. 


When, in an action against a corporation, on a note for money 
borrowed by its secretary, and which was executed by him, and 
signed with the corporate name, ‘‘ by him, as secretary,’’ the de- 
fendant interposes a sworn plea of non est factum, the burden of 
proof is on the plaintiff to show that such person was the secre- 
tary of the corporation, and was authorized to borrow inoney, be- 
fore the note is admissible in evidence. Ib. 253. 


Evidence ; when to be excluded.—It is not often necessary, and it is 


but seldom that the court can, prescribe the order in which a party 
may introduce his evidence, but when it is all produced, and it is 
wholly insufficient to support the cause of action, or the grounds 
of defense, or if any part of it is then irrelevant, because uncon- 
nected with other evidence, the court should, on motion, exclude 
all the evidence, or such unconnected part of it. Talladega Ins, 
Co. v. Peacock, Adm’r, 253. 


General objection to evidence, part of which is admissible ; prope rly 


refused.—Objections to evidence, and a part of which is admissi- 
ble, may, for that reason, be properly overruled. Ware, Mur- 
phy & Co. v. Morgan & Duncan, 46 


Oral evidence, of contents of writing ; when not admissible—When 


a writing, if produced. would not be evidence of the fact to which 
it relates, parol or oral evidence of such fact will be received, 
Mayrant c& Co. v. Marston, Brown & Co. 456. 


Same; received when writing beyond jurisdiction of court.—A witness 


may testify as to the contents of a paper, which is shown to be 
beyond the jurisdiction of the court, and which the party relying 
upon it cannot produce. Ware, Murphy & Co. v. Morgan & Dun- 
can, 46 


Written contract; prior negotiations not contained in, presumed 


ahandoned.—When parties have reduced their contract to writing, 
all prior negotiations not carried into writing, are presumed to be 
abandoned. Mayrant & Co. v. Marston, Brown & Co. 458. 


Power of attorney ; contents proved, when original beyond jurisdic- 


tion.—Secondary evidence of the contents of a power of attorney, 
is admissible, when the original is shown to be beyond the juris- 
diction of the court. Elliott v. Stock & Bro. 290. 


Record ; correction of —Parol evidence is not admissible to correct, 


or explain clerical errors in judicial proceedings, but if an inspec- 
tion of the entire record clearly discloses their nature and extent, 
the record corrects itself, and the court will construe it as cor- 
rected. King v. Martin, 177. 


Same; record in this case corrects itself.—Where a will is set out in 


a record, and is described as dated Noy. 18, 1873, and subse- 
quently in the judgment of the court, it is stated that it was exe- 
cuted in 1875, the record also showing that the testator died prior 
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to 1875, it is a mere clerical error which the record itself corrects. 
Ib. 177. 

»~ & Record ° proof of. —A record is proved by the mere production and 
inspection of the original, or of an exemplified or authenticated 
copy. Ib. 177. 

=. Judgine nt: parol evidence rece ive d in aid of.—The record of a judg- 
ment which was recovered in an action against a corporation sued 
by the name of the Mobile and Montgomery Railroad Company, 
and appearance by attorney and pleadings filed in the name of 
the Mobile and Montgomery Ratliray Company, unaided by parol 
evidence, might be conclusive as to the identity of the corporations, 
but there is no error in receiving parol evidenee in aid of it. 
Ib. 177. 

24. Declaration of party; not admissible in his favor.—Declarations of 
a party, which promote his interests, and are not part of the res 
geste, or of facts lving within the knowledge of his adversary, and 
which, if untrue, it is reasonable to presume he would contradict, 
are not admissible in favor of the declarant, although made to his 
adversary. Street v. Nelly, 478. 

>. Se condary ¢ vidence of written contract; not admissible until absence of 

writing accounted for.—When contracts, on which depend the 
rights of parties to the suit, are in writing, parol evidence of their 
contents is not admissible, unless the absence of the written con- 
tract, the higher and better evidence, is accounted for properly ; 
and where such a contract was in court, in possession of the 
plaintiff’s attorney, but had been excluded as evidence because 
not proven by either of the subscribing witnesses, and no excuse 
was given for failing to introduce them, it was error to allow parol 
evidence of its contents. Jh. 478. 

26. Cross- ramination > witness not ¢ ramined as to writing without its pro- 
duction.—A witness cannot, on cross-examination, be questioned 
about matters reduced to writing, and subscribed by him, until 
the writing is produced and shown, or read to him. Jb. 478. 

Be Obje ction to ¢ ride nce admissible unde r one of se ve ral counts 01 dem ises. 
In ejectment, where two or more demises are laid in the declara- 
tion, evidence which is applicable to one only cannot be excluded 
from the jury, on motion, because inapplicable to the others: its 
operation and effect should be explained and limited by a request 
for appropriate instructions. Slaughter v. Doe ex dem. Swift, Mur- 
phy & Co. 494. 

Personal property ; when ownership of, proved by oral testimony. 
The ownership of personal property may be proved by oral testi- 
mony, unless the question of the transfer of the title arises be- 
tween the parties to the conveyance, and is the direct issue in the 
cause, then the highest and best evidence must be produced, or 
its absence accounted for. Street v. Nelson et al. 504. 

29. Secondary evidence of written contract ; admissible when contract in- 
cidental in suit.—When the sole purpose of secondary evidence of 
the contents of a written contract is to explain the contract on 
which the suit is based, and show the inducement to its execution, 
the rule requiring the highest and best evidence does not apply, 
but when a written contract defines and determines the relative 
rights of the parties between themselves, and is a main issue in 
the cause, it is error not to require its production as the best evi- 
dence of its terms. Jb. 504. 

30. Opinion ; what statement by witness not regarded as.—The opinion 
of a witness, or a conclusion drawn by him from facts, is not ad- 

missible evidence, but a statement by a witness, that he regarded 

a person ‘‘as the general agent’’ of the defendant corporation, 

does not fall within this rule, when connected with, and accom- 
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panied by statements as to the means and sources of the knowl- 
edge of the witness. Talladega Ins. Co. v. Peacock, Adm’r, 233. 


EXECUTION. 


Execution sale ; grow ing Crops Pass to pure hascr at.—Growing ¢ rops 
are part of the realty and pass with the title to the land to a pur- 
chaser at execution sale. Thweat, Adm’r, v. Stamps, 96. 


See DaMAGEs, 2. 


EXECUTORS AND ADMINISTRATORS. 


1. 


» 
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Administrator; when may sue individually on contracts mad with him 
in his representative character.—If_ an administrator has accounted 
for the proceeds of a contract made with him in his representative 
character, or if he has been charged with them on his settlement, 
or if a claim grows out of his unauthorized disposition of the assets 
of the estate, by which he rendered himself liable therefor, and 
from which he has not been discharged, his right to sue individu- 
ally, on such contracts, or claims, continues as long as he is ad- 
ministrator, and afterwards, and his personal representative may 
sue on them. Collins v. Greene, 211. 

Same; when can not sue individually on such contracts.—It, however, 
the administrator has settled the estate, and has been discharged, 
without having been charged with such proceeds, then he can 
maintain no action on such contracts, or claims, and the right to 
sue passes to the succeeding administrator.  [b. 211. 

Personal representatives take no interest in the lands of testator or in- 
testate.—Personal representatives, although they have statutory 
powers and duties as to the lands of the decedent, take no inter- 
est in them, but eo instanti his death they descend to the heir, or 
pass to the devisee, subject only to the exercise of the statutory 
powers of the executor or administrator. Cruikshank v. Luttrell, 
318. 

Powe rs of pe rsonal represe ntative; how e rercised.—The p wers of the 
personal representative over the lands of the testator, or intestate, 
are entirely statutory, and must be exercised and executed as the 
statute directs, and an exercise of them in any other mode can 
not convey any rights, or relieve the executor or administrator 
from liability. Jhb. 318, 

Same; what powers pe rsonal representative has over lands of de ceased, 
The personal representative may rent the lands of the estate, or 
may sell them under the decree of the Probate Court for the pay- 
ment of the debts of the testator, or intestate, when the personalty 
is insufficient for that purpose, or to effect an equal distribution 
among the heirs or distributees. Jb. 318. 

Personal representative; duties of as to sales of land.—Whether the 
sale is to pay debts, or for distribution, the personal representa- 
tive must secure the purchase-money by taking two sufficient 
sureties, and report the sale within sixty days to the Probate 
Court. Jb. 3/8. 

Sale of lands of decedent; not changed by personal representative. 
When a sale of the lands of an estate is made by a personal repre- 
sentative, under the orders of the Probate Court, he can not 
change or vary the tarms or conditions of sale, or enter into any 
new or other contract with the purchaser. Jb. 3/8. 

Same; executor or administrator, and pure haser, can not rescind sale 

made under the order of the Probate Court.—When an executor sells 

lands of his testator, under the order of the Probate Court, the 
heirs or devisees acquire rights thereby, and an agreement made 
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afterwards between the executor and the purchaser, by which it 
is intended to rescind the sale, and absolve the purchaser froni 
the payment of the purchase-money, is inconsistent with the na- 
ture of the sale, with the statutes regulating it, with the principle 
Which prevents the representative from binding the estate by his 
contracts, and is void. Jb. 318. 

9. Same; can not be resold by the represe ntative without an order of court. 
lii such 2@ case, after an attempted rescission of the sale, the 
power to resell resides in the court, and the personal representa 
tive can not resell, except by its order, and an attempted resale 
by him is void; the original sale remains valid, and a succeeding 
administrator or executor may enforce payment of the purchase- 
money. Jb. 31s. 

10. Personal representative may take lands in payment of debts. —Execu- 
tors and administrators may, being responsible for any loss caused 
thereby, take lands in payment of, or in compromise of, debts due 
the estates they represent, but the rights of heirs or devisees im- 
mediately attach, and can only be divested by their consent, or by 
a judicial proceeding to which they are parties; and while adult 
heirs or devisees may elect to keep the land, such an election can 
only be made for infants by the Chancery Court. Jb. 318. 

ll. Fore ign administrators; can not receive payment of debts until letters 
recorded in Alabama.—Foreign administrators, until they have 
caused their letters, duly authenticated, to be recorded where 
they seck to reduce to possession a chose in action, have no 
authority to receive payment of it, and payment to them before 
their letters are recorded is no protection against the claims of 
creditors or of a domestic administrator. Ferguson et al. v. Mor- 
ris, JSD, é 

12. Evreeutors or administrators could receive Confederate currency in pay- 
ment of debts.—Executors or administrators and other trustees, 
who were clothed with the legal title to the claims due the estates 
which they represented, might reeeive Confederate treasury notes 
in payment of them, and in the absence of fraud or collusion the 
debts were extinguished. Jb. 389. 


EXEMPTIONS. 

1. Homestead exemption; facts in bar of right to—A man who has not 
occupied premises, and who fails to interpose his claim to have 
them exempt until after the sheriff has sold, is not allowed the 
benefit of the exe mption statutes. Waugh v. Montgome: ry, d73. 

Ex mptions ; creditor is person in adverse intere st in proceeding to set 
apart for minor heirs.—When commissioners, appointed at the in- 
stance of the personal representative, by the Probate Court, to 
set apart property as exempt for the bene fit of the minor children 
of a decedent, make their report, a creditor is a ‘‘person in ad- 
verse interest,’’ and may file written exceptions to the allowance 
of the claim. A¢ lly, Ex’r, v. Garrett, Ex’r, 304. 

3. Report of commissioners to set apart homestead ; when error to con- 
firm.—When on the day that a petition w: as filed by an executor to 
set apart property as exempt for the benefit of the minor heirs of 
a decedent, commissioners were appointed for the purpose, who 
reporte “l ten days thereafter, an order of the Probate Court con- 
firming their report on the same day, is unauthorized and should 
be vacated on motion. Jhb. 304. 

4, Same; jurisdiction of the Probate Court to try exceptions to.—As the 
statutes require the issue formed on exceptions to such a 
report to be certified to the Circuit Court for trial, and expressly 
prohibit the Probate Court from exercising jurisdiction to try the 
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FIXTURES. 


1. Fixtures anneved to realty; action lies for refusal to allow severance. 
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EXEMPTIONS—Continued. 


right of homestead, its proceedings on the trial of such exceptions, 
are coram non judice, and absolutely void. Jb. 304. 

Exemptions against creditors ; by what law determined.—The right to 
a homestead, or other exemptions, as well as their value and ex- 
tent, are determined, as against creditors, by the law which was 
of force when the debts were contracted, but the proceedings for 
their allotment may be regulated by a subsequent law. Jb. 304. 

Homestead exemption to decedent’s widow ; by what law determined, 
and in what lands claimed.—The right to a homestead exemption, 
in favor of the widow of a deceased debtor, must be determined 
by the law which was of force when the debts were contracted 
against which, it is asserted, and can only be claimed in lands in 
which the decedent had such an interest as might be sold for the 
payment of debts by his administrator. Bolling v. Jones, 508. 

Claim of homestead exemption by mortgagor's widow, when mortgage 
is set aside by creditors on ground of fraud.—A mortgage executed 
by the husband to the wife, to secure a simulated indebtedness, 
being held fraudulent and set aside under a bill filed by creditors, 
the wife may claim a homestead exemption in the lands, or, in 
lieu thereof, $500 of the proceeds of sale under the decree (Rev. 
Code, § 2061); but, the estate of the deceased mortgagor having 
been declared insolvent before the bill was filed, and the lands 
sold by the administrator, under a probate decree, for the pay- 
ment of debts, the widow becoming the purchaser at the price of 
8500, which was claimed and allowed to her as the value of her 
homestead interest—her homestead claim was thereby ex- 
tinguished; and the lands being again sold under the decree of 
the court, she is not entitled to $500 of the proceeds of sale, 
although the former sale was set aside under the prayer of the 
creditor’s bill. Srone, J., dissenting.) Ib. 58. 

Conveyance of homestead, hy husband to wife, not Fraudulent.—The 
conveyance by a husband to his wife of a homestead, even though 
voluntary, is not fraudulent. Lehman, Durr & Co. v. Bryan, 558. 

Abandonment of homestead ; what constitutes.—Temporary absence 
is not necessarily an abandonment. The animus revertendi of the 
owner is a material element in the determination of the question. 
Th. 558, 

Animus revertendi; how arrived at.—The intention to return may be 
shown by circumstances and conditions attending the removal, 
including the declarations of the party accompanying the act. 
Ib. 558. 

Declarations made afti r rights of creditors have intervened.—Declara- 
tions made advantageous to the declarant after the rights of cred- 
itors have intervened, are entitled to but little, if any, weight. 
Tb. 558. 


Animus revertendi; what constitutes —Where a husband left his 


home with his family, intending to return if his wife’s health im- 
proved,—Held : the animus revertendi was not a present intention 
existing at the time of the removal, and the removal forfeits ex- 
emptions. Jb. 558. 

The right of homestead does not prevail against valid liens.—The right 
of homestead does not prevail against valid liens, and can not be 
asserted by one of two tenants in common against the other’s 
equitable hen, for an excess of purchase-money paid by him, over 
and above his share. Newbold v. Smart, 326. 


When fixtures are annexed to the freehold, a demand should be 

















INDEX. 641 


FIXTU RES—Continued. 


made for the right of removal, and on refusal, an action lies for 
preventing the owner from exercising the right to sever. Thweat 
Adm’r v. Stamps, 96. 

» & * Rails and brick,’’ when personalty and when realty.—‘‘Rails and 
brick’’ not connected with the freehold, are personal property, and 
do not become fixtures until they are actually or constructively 
annexed to the realty. Ib. 96. 


FRAUDS AND FRAUDULENT CONVEYANCES. 


1. Proof of fraud.—Courts will not strive to force conclusions of 
fraud; and if the facts and circumstances in evidence are fairly 
susceptible of an honest intent, that construction will be placed 
upon them. Cromelinv. McCauley, 542 

2. Fraudulent foreclosure of mortgage.—A decree foreclosing a mortgage 
will not be set aside, at the instance of a creditor of the mortgagor, 
because of a fraudulent iftent on the part of the mortgagor (who 
was the defendant in the decree), unless the mortgagee and com- 
plainant had knowledge of such fraudulent intent, participated in 
itcollusively, or had knowledge of facts suflicient to charge him 
with notice. Th. 542. 

Validity of mortgage assailed for fraund.—A mortgage will not be 
held fraudulent at the instance of creditors, merely because it 
was given to secure an antecedent debt, and the mortgagee knew 
that the mortgagor was financially embarrassed. Jb. 542. 

4. Conveyance impeached as fraudulent ; what evidence will not uphold. 
When an insolvent debtor conveys land to his sons about the time 
they reach their majority, the deed can not be upheld on the evi- 
dence of the sons, who are without visible means, and who testify 
that the land was paid for in labor and services rendered by them, 
without stating the kind of labor, or its value by the month or 
vear. Pyron et al. v. Lemon, 458. 

5. Validity of fraudulent mortgage as between parties; sale of equity of 
redemption.—A mortgage, though it may be fraudulent as against 
existing creditors, is valid. and binding as between the parties, 
their heirs, personal representatives, and privies in estate; and 
the equity of redemption remaining in the mortgagor is liable to 
sale by his administrator for the payment of debts, and subject 
toa claim of homestead exemption by his widow. Bolling v. 
Jones, 508. : ; 


ae 


See Cuancery, AND HusBanp AND WIFE. 


GUARDIAN AND WARD. 


1. Character of guardian; abuse of trust.—In the grant of letters of 
guardianship for an infant, the interest of the ward, the safety of 
his funds, and the character of the guardian for integrity and 
sound judgment, are the considerations that should influence the 
court; and it 1s an abuse of the trust to appoint a person of known 
insolvency, who is instigated to apply for letters by the officers of 
an insurance company, they becoming sureties on his bond, and 
he lending the infant’s funds to the company without security. 
Lee v. Lee, 406. 

Guardian; whenis abuse of trust to resign and settle accounts.—W hen 
a guardian resigns and makes a settlement of his accounts, the 
expense of the proceeding falls on the ward; and the statutes do 
not contemplate the appointment of a person who has agreed with 
one of his sureties, in advance of his appointment, to resign and 
settle his accounts at the expiration of one year, in order that the 
surety may be discharged; this is an abuse of trust. 

(41) 
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GUARDIAN AND WARD—Continued. 








INDEX. 


3. Same; when re-appointment of should be refused.—When a gttardiati 


settles his accounts, and resigns, at the same time applying for a 
re-appointment as his own successor with different sureties on his 
bond, this should excite the vigilance of the court, and the ap- 
pointment should be refused without a suflicient explanation of 
the unusual circumstances. Ib. 406. 


4. Same; liability of sureties.—The guardian havitig loaned the trust 


~J 


funds of his wards to an insurance company, whose directors had 
become sureties on his official bond, on his agreement to lend the 
funds to their comrpany, no security: being given or required for 
the loan, it is immaterial whether this was a stipulation of the 
original agreement; nor can the directors, in avoidance of their 
personal liability as sureties, shelter themselves behind a formal 
compliance with the requisitions of the statute (Code, § 2773), 
because two persons of known insolvency signed their names as 
sureties for the loan. Jb. 406. ° 

Same: may not make settlement with guardian ad litem.—A guar- 
dian cannot, during the minority of his ward, file his accounts 
for final settlement, make a settlement with a guardian ad litem, 
and resign; such settlement being unauthorized, it neither dis- 
charges the sureties on his bond, nor binds the ward. Jb. 406. 

Same; same; effect of such settlement.—On such settlement and res- 
ignation, the guardian being immediately re-appointed, and giv- 
ing bond with the same sureties (except one, who sought thereby 
to be discharged), the exhibition and tender to him of the money 
which he had loaned the insurance company, and which he had 
promised in advance not to aceept, does not amount to a payment 
in fact, nor affect the rights and liabilities of the parties. Jb. 406. 

Doctrine of retainer ; bond, election, ward.—In such a case the doc- 
trine of retainer and presumed extinguishment, growing out of 
the dual relation of debtor and creditor existing in the same per- 
son does not apply; the sureties on the first bond are not dis- 
charged, but the ward may, at his election, proceed against the 
sureties on either bond. Jb. 406. 

Sureties ; bill, amendment.—The bill being filed against the sureties 
on both bonds, and alleging that all participated in the proceed- 
ings connected with the resignation and re-appointment of the 
guardian, for the purpose of procuring the release and discharge 
of the single surety on the first bond who did not sign the second 
bond, and at the same time enabling the insurance company to 
retain the money, it was held on the former appeal (Lee v. Lee, 55 
Ala. 590), that the bill was not multifarious. But the evidence 
failing to sustain the allegations of the bill as to the participation 
of the released surety in the covinous eombination and conspiracy 
established against the others, the complainants are entitled to no 
relief against him; but being entitled to substantial relief, they 
should be allowed an opportunity to amend their bill. Jb. 406. 


9%. Guardian ; breach of official duty by, to lend ward’s money without 


security.—When a goardian lends out the money of his ward with- 
out security, he is guilty of a breach of official duty, and the bor- 
rower, if cognizant of this breach of duty, becomes a trustee of the 
money in invitum ; and the ward may, at his election, hold them 
accountable as joint and several trustees. Jb. 408. 


10. Partial payment; collateral.—In such a case a partial payment 
pal I pay 





made by the borrower, operates as a partial payment made by the 
guardian; and a mortgage, or other collateral security, given by 
the borrower to the guardian and enforced by the ward, operates 
only as a partial payment, and does not amount to a ratification 
ef the guardian’s unlawful act. Jb. 406. 
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Heir ; title to lands of ancestor dyin) intestate.-—Eo instanti, the 
death of the ancestor, the title to lands of which he was then pos- 
sessed, vests in the heir, giving him the right to maintain an ac- 
tion for their recovery and for the rents; but the persona! repre- 
sentative of the deceased may intercept the descent, claim the 
possession of the lands, rent them out and obtain orders to-sell 
them for the payment of debts and for the purposes of adminis- 
tration. Turner et al. v. Ke lly, 173. 

Heir ; rights of, under civil law of Louisiana to ancestor’s property. 
Under the civil law of Louisiana, the rights of the heir to the 
rights and obligations of his ancestor are transmitted by succes- 
sion, and eo instanti his death, the heir acquires the right to take 
possession of all the ancestor’s estate, and the right of possession, 
which the deceased had, continues in the heir as if there had 
been no interruption, independent of the fact of possession. 
King v. Martin, 177. 





Same ; interest in estate governed by domicil of intestate.-—The domi- 


cil of the intestate being in Louisiana at the time of his death, 
and the property in controversy situated there, the nature and 
quantum oi the interest of an, heir is governed by the law of 
Louisiana, and the principle is not changed, although the courts 
of Alabama afterwards acquired jurisdiction to appoint an admin- 
istrator, because the intestate died in this State, and assets were 
subsequently brought into Alabama. Jb. 177. 

Same ; when may maintain assumpsit to recover distributive share. 
Where M., a resident of Louisiana, died in Alabama leaving a 
will, by which he gave all his property to J. and A., (who were 
also heirs,) and pending proceedings in the courts of Louisiana 
by M., another heir, to annul the will, the executor therein, 
brought the property to Alabama and delivered it to J. and A., 
the Supreme Court of Louisiana subsequently declaring the will 
void,—Held : 1. That, under the laws of Louisiana, the interests 
of A. and J. and M. were in the nature of a tenancy in cominon ; 
2. That M. could recover her share of the estate of the intestate 
by an action of assumpsit, for money had and received, against 
J. aud A. respectively. Jb. 177. 

Heirship ; proved by decree of Probate Court on settlement of estate. 
In an action of ejectment, by the heirs of a decedent, against the 
lessees of the administrator, the record of the proceedings of the 
Probate Court showing the appointment of the administrator, and 
decrees against him, as such, in favor of the plaintiffs in eject- 
ment, as heirs of such decedent—is admissible to prove the fact of 
such administration, and the heirship of the plaintiffs. (Stone, J., 
dissenting, held that the lessees of an administrator are estopped 
from denying the intestate’s title to the demised premises, and, 
on the determination of the administration, can not dispute the 
title of the heir; but the record of the proceedings in the Probate 
Court, on the settlement of the administration, does not prove the 
fact of the heirship of the plaintiffs, in an action of ejectment to 
recover the land from the lessees, and is, as to them, illegal evi- 
dence.) Bishop et al. v. Lalouette’s Heirs, 197. 


HOMESTEAD. See Exemprrons. 
HOMICIDE. See Crounar Law. 


HUSBAND AND WIFE. 
1. 


Equitable separate estate ; what words create in deed.—A conveyance 
to ‘‘the sole and proper use, benefit and behoof’’ of a married 
woman, whether these words are used in the usual granting clause, 
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HUSBAND AND WIFE—Continued. 


or in the habendum, create in her an equitable separate estate. 
Smith v. MeGuire, 34. 


Married woman ; effect of official acknowledgment of deed by.—The 


official certificate of the acknowledgment by a married woman of 
a conveyance passing her real estate, is a part of the conveyance 
and necessary to its validity ; and, though it is not conclusive, the 
evidence impeaching it must be clear and convincing. Jb. 34. 


8. Same; what evidence not suffice nt to impeach acknowle dqme nt of deed 


made by.—When the testimony relied on to impeach the certificate 
is based on the fraud and duress of the husband in procuring the 
wife’s signature, and the evidence of such fraud and duress pro- 
ceeds from the husband and wife only, their credibility is affected 
by their interest ; and when (as in this case, the testimony relates 
exclusively to occurrences between themselves, in the privacy of 
domestic life, and is uncorroborated by any other evidence, while 
the testimony is full and positive that the wife was informed of 
the contents of the conveyance, and that she voluntarily executed 
and acknowledged it, the evidence is not sutlicient to overcome 
the certificate. Jh. 34. 


Funeral expenses of wife must be borne by the hushand.—The law 


casts on the surviving husband the duty and legal obligation of 
burying his deceased wife, and of paying for the proper funeral 
expenses. Lott v. Graves, 40. 


Equitable separate estate of wife, not charge d except by he r.—No one 


except the wife, by her own contract, can create a charge on her 
equitable separate estate, and no one can after her death incur 
any debt for which such estate can be made liable. Jb. 40. 

Fiduciary debt ; hushand’s liability to account as trustee, is.—The 
liability of the husband as trustee of the wile’s equitable separate 
estate, under an ante-nuptial contract to account to the personal 
representative of the deceased wife for trust moneys received and 
unaccounted for at the death of the wife, is a fiduciary debt and 
is not affected by his discharge in bankruptcy. Donovan v. Hay- 
nie, Adm’r, 51. 

Separate estate of wife; when husband must join in suit for.—The pro- 
vision of the statute allowing the wife to sue alone (Code, § 2892), 
when the suit relates to her separate estate, refers only to the 
estate created by the laws of Alabama, and not to those created 
by the laws of any other State; and where the wife has an inter- 
est in the suit under the laws of such State, the husband is a 
proper party plaintiff. King v. Martin, 177. 

Statutory separate estate ; power of wife over, when husband is trustee, 
and when he has been remored.—The wife cannot charge or alienate 
her statutory estate to pay her husband’s debt, nor mortgage it 
to pay any debt or demand whatever. She may sell and convey 
it, but the husband must join in the conveyance, which must be 
witnessed or acknowledged. If, however, the husband who, un- 
der the law, manages-her property as trustee, becomes unfit to 
control it, a court of equity will remove him, and the wife then 
becomes invested with all the power over the property which she 
would have as a Feme sole Holt v. Agnew, 360. 

Wife ; may be relieved of the disabilities of coverture as to separate 
estate, and may then pay husband’s debts.—The wife may, on appli- 
cation to the Chancellor, be relieved, under the statutes, from the 
disabilities of coverture, as to her separate property, and her 
power to buy and sell then becomes unlimited, ant there is no 
reason for excluding the power to make mortgages, or transfers of 
any kind, to secure the debts of her husband. Jb. 360. 

Wife ; transactions with, when she suffers loss and gains no benefit ; 

how regarded in equity.—Transactions with a wife, looking to the 
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relief of a diseased husband, who is harassed in mind, and in 
dread of criminal prosecution, from which she suffers detriment, 
without deriving corresponding benefit, in which she parts with 
property, without receiving an adequate valuable consideration, 
the parties dealing with her having knowledge. of her distressed 
condition, will be investigated vigilantly by courts of equity, and 
if there be any trace of undue influence from any source, or ad- 
vantage taken of her condition, it will undo them. Jb. 360. 

ll. Same; same.—-Fravd need not be shown, in such case, but if the 
wife acted hastily, without time and opportunity ior deliberation, 
in the absence of disinterested advice, and without opportunity to 
obtain it, or, if she was acting under the influence of the fear of 
punishment of her husband, or of extreme terror, or, of apprehen- 
sion of his impending death, and her motive was his relief, a court 
of equity must intervene and restore her to,the condition in which 
she was, when induced into the transaction. Jb. 360. 

33. Husband's de bts ; when payment of by wife will not he disturbed. 
When it is shown that there was no haste, no want of deliberation 
on the part of the wife, no threat of prosecuting her husband 
criminally, but that she had the advice of friends (although she 
knew her husband’s creditors were acting with the advice of coun- 
sel), and that her avewed purpose in transferring a policy of in- 
surance on the life of her husband in payment of his debts, was to 
save the good rame of her husband and children, the law cannot 
condemn the fair and intelligent exercise of such a motive, and 
the transfer will not be disturbed. Jb. 360. 

13. The statutory separate estate of wife ; deed of trust to.—The statu- 
tory separate estate of a wife is not subject to encumbrance to 
secure her husband’s debt. When her estate is conveyed in trust 
for this purpose, neither the trustee of the beneficiary acquires any 
right cognizable in a court of law orequity. Prince v. Prince, 565. 

14. Same ; absolute conveyance of.—The true construction of the consti- 
tution and statutes prohibits and invalidates even a properly cer- 
tified and absolute deed, when made to secure payment of the 
husband’s debt. Jb. 565. 

15. Same ; limitations of prohibitory principle as to conveying.—The 
conveyance is binding where the wife takes an interest in lands 
for the payment of which a mortgage is given, and binding on the 
husband surviving his wife, and passes his life estate when the 
conveyange contains a warranty; and when the conveyance is 
made or contract entered into in the exercise of implied or express 
powers conferred by statute; and when the husband, having a 
iegal title, and the wife a secret equity merely, a conveyance is 
made to a bona fide purchaser without notice. Jb. 565. 

16. Same ; all persons dealing with charged with notice of its ownership 
and status.—All parties dealing with lands, the legal title to 
which is in the wife, are charged witha knowledge of their status 
and ownership. Jh. 565. 

17. When hushand contracts on his own responsibility for improvements 
on his wife's estate.-— When the husband, on his own responsibility, 
contracts for the improvement of his wife’s estate, mere silence or 
failure on her part to dissent from the contract, cannot be con- 
strued as an intention to bind her estate in payment. Copeland 
v. Kelsoe & Ramsey, 594. 

18. Re nts of wife *s lands . husband's liability for.—The husband has the 
right to receive the rents of the wife’s estate, free from liability 
to account (Code, § 2706); and his receipt and use of them do not 
create a liability or debt, such as will support a conveyance to the 
wife, as against his creditors. Bolling v. Jones, 508. 
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19. Wife's interest in lands purchased by her husband with money belong- 
ing to her statutory separate estate-—When a husband invests the 
money of his wife, belonging to her statutory separate estate, in 
lands, and takes the title in his own name, an equity at once 
arises in the wife’s favor either to charge the lands with the pay- 
ment of the money or to claim the lands themselves by way of a 
resulting trust. Nettles v. Nettles, 599. 

20. Same ; equity, how created.—The equity is not a direct or express 
trust which can be created only by instruments in writing, duly 
signed by the grantor, or declared, but is one that results by im- 
plication or construction of law. Ib. 599. 

21. Relation of husband and wife to the subject of the trust.—The husband 
is invested with the legal title with every apparent indicium of 
ownership, while the wife enjoys a mere equity, which she may 
assert or not at her election. Jb. 599. 

22. Constructive trust » may be barred by statutes of limitations.—These 
implied or constructive trusts have been uniformly construed to 
come within the operation of the statutes of limitations. Jb. 599. 

23. Same ; what a bar to assertion of, by wife-—Such secret trusts are 
discountenanced by the courts where there has been unreasona- 
ble laches in their operation, and gross laches in assertion will de- 
bar relief entirely. If a beneficiary sleeps upon his rights with a 
full knowledge of a clear breach of trust, he will be left to ‘* bear 
the fruits of his own negligence or infirmity of purpose.’’ Jb. 599. 


INFANTS. 


1. Infants ; chancery rule as to service of process on, does not apply to 
Probate Courts.—While the rule in the Courts of Chancery re- 
quires personal service on infants, or some one of them, depend- 
ing on the facts of the case, the rule is otherwise in Courts of Pro- 
bate, and a final settlement, made without personal service on the 
infant distributees, who were represented by a guardian ad litem, 
is valid. Trawick’s Heirs v. Trawick’s Adin’r, 271. 

2. Same ; cannot be guilty of contributory negligence.—An infant under 
six years of age is not of sufficient discretion to be guilty of con- 
tributory negligence. Bay Shore R. R. Co, v. Harris, 6. 


INJUNCTIONS, 

- Injunction ; when awarded as ancillary to a bill for specific perform- 
ance.—Whenever a prima facie case for specitic performance is 
shown, and the injury apprehended from breaches of the contract 
is of a nature not capable of adequate compensation in damages at 
law, an injunction may be awarded as ancillary to the bill. 
Chambers et al. v. The Alabama Iron Co. 3528. 

- Same ; motion to dissolve sustained for want of equity in bill, although 
submitted in vacation.—A motion to dissolve an injunction should 
be sustained if the bill is without equity, although such motion is 
submitted in vacation. Jb. 353. 7 

. Same ; what considered on motion to dissolve.—On motion to dissolve 
an injunction after answer filed, for want of equity in the bill, the 
facts stated, and not the manner in which they are stated, nor the 
form vf the bill, nor the specific prayer for relief, should be con- 
sidered ; and all amendable defects should be treated as amended. 
Tb. 353. 

4. Injunctions to restrain violations of contracts ; upon what based.—In- 
junctions to restrain violations of contracts, are bused upon the 
necessity of protecting legal rights when the breaches are of such 
a nature that damages at law furnish no adequate compensation, 
and this depends largely on the subject matter of the contract, its 
purposes, and objects, Jb. 353, 
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5. Mining property ; injunction restraining trespassers on, courts liberal 
in granting.—Courts of equity, in the exercise of jurisdiction to 
restrain trespasses on lands, or stay waste, are more liberal, and 
exercise a greater latitude in protecting mining property, than in 
cases of other injuries, since the injury, if continuous is not tem- 
porary, but is permanent, ruinous, and not capable of adequate 
compensation In damages at law. Jb. 353. 

6. Injunctions ; motions to dissolre in cases of trespass to lands, Chan- 
cellor has greater discretion than in other cases.—On motions to dis- 
solve injunctions on the denials contained in the answer, the rule 
that if the equity of the bill is met and controverted in the an- 
swer, the injunction should be dissolved, is more flexible, “and 
the Chancellor has a wider discretion, when the - bill seeks to re- 
strain trespasses, or stay waste on mining lands, than to stay pro- 
ceedings at law; and if irreparable damage might result from a 
dissolution, and the complainant would be entitled to relief on the 
final hearing, the injunetion may be retained. Jb. 352. 

Bs Injunction of sale under mortgage before account, notwithstanding de- 
nials of answer.—When the bill seeks an injunction of a sale un- 
der a mortgage, and an account of the mortgage debt, alleging full 
payment and satisfaction thereof ; while the answer, denying the 
allegation of payment, speaks doubtingly of the amount due, and 
admits that the property is worth at least double the balance 
claimed te be due ; the accounts being complicated, and the 
original parties dead, ‘‘ the safe rule is, to retain the injunction 
until the account is taken.’’ Hinson v. Brooks, 491. 


See NUISANCES, JUDGMENTS AND DECREEs, 


INSOLVENT ESTATES. 

.1. Filing claims against insolvent estate.—When a claim against an in- 
solvent estate, duly verified, is filed within nine months after the 
declaration of insolvency (Code, § 2568), the failure of the probate 
judge to register or docket it, does not invalidate the filing; but, 
when the creditor relies upon a filing made before the decree of 
insolvency, he must show that the claim was verified as a claim 
against an insolvent estate, and was duly registered or docketed 
so as to afford notice and opportunity for filing objections to it. 
(Explaining Levert v. Read, 54 Ala. 529, and Shelton v. Poulson, 60 
Ala. 578.) Henderson v. Henderson’s Adm’r, 519. 


INTEREST. 

1. Interest ; attaches from maturity of debt-—Unless there is an agree- 
ment te the contrary, interest attaches as an incident to a debt, 
from the moment it is due. Park et al. v. Wiley, 310. 

2. Same; what absolves debtor from payment of.—A tender of the 
amount due, at the maturity of the debt, or a subsequent tender 
of that amount, including accrued interest, if not merely gratuit- 
ous, will absolve the debtor from future liability for interest. 
Ib. 310. 

3. Interest ; when commences on contracts to pay money.—Contracts for 
the payment of money bear interest from the day it becomes paya- 
ble. Talladega Ins. Co. v. Peacock, Adm’r, 258. 

4. Same ; trivial error as to, will not reverse case.—A note made April 
6, 1863, and due one day after date, bears interest from April 7th, 
1863, and a charge asserting that it bore interest from date is 
erroneous; but where, instead of calling attention to this error by 
a proper charge, an erroneous charge, ‘‘ that no interest should 
be computed,’’ was requested, the error should not avail to re- 
verse the judgment. Jb. 253. 
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JUDGMENTS AND DECREES. 


Ba Judgment rendered by judge related to parties to suil; effect of. —A 
judgment rendered by a judge, who is related to any of the par- 
ties to the suit within the fourth degree, is reversible, or voidable, 
but is not void, and can not be set aside, when collaterally as- 
sailed. Trawick’s Heirs v. Trawick’s Adm’ rs, 271. 

2. Probate court has no jurisdiction to vacate voidable decree after term 
at which it was rendered.—When a voidable decree is rendered by 
the Probate Court, on final settlement of an estate, and no appeal 
from it has been prosecuted, all its provisions and terms become 
res adjudicata ; and, after the term at which it was rendered, the 
Probate Court has no jurisdiction whatever to vacate the decree, 
or retry the question therein settled. Jb. 27 

3. Judgments ; amended nunc pro tune without notice.—The practice of 
permitting judgments to be amended, nunc pro tunc, without 
notice, is established in this State. Nabers, Adm’r, v. Meredith 
et al. 333. 

4. Same; amended so as to show amount.—When, in a suit on a 
promissory note, which was properly described in the complaint, 
a judgment was rendered by default, and the docket of the pre- 
siding judge showed this fact, the omission to state the amount of 
the damages is a mere clerical error, its amendment is a ministe- 
rial act, and was eo able at common law, even before the stat- 
ute of jeofails. 46. 33. 

5. Same; effect of ame nding, and what amendments permissible.—Judg- 
ments are amended nunc pro tunc, merely to supply matters of 
record evidence, not to modify or introduce new facts, and, ex- 
cept as to rights of third persons, are retrospective, and are en- 
forced in the same manner, and to the same extent, as if entered 
at the time the judgment was originally rendered, so that the 
right is not affected by the death of a party, or by the fact that 
the plaintiff in motion, who was administrator of the plaintiff's 
estate, had been appointed administrator on the estate of one of 
the defendants. Jb. 333. 

6. Same ; statute of limitations does not run against amendments made 
nune pro tunc.—At common law, the period within which judg- 
ments might be amended nune pro tunc, was not limited, and, un- 
der our statutes, the right can not be barred before the expiration 
of twenty years, the time allowed for reviving judgments by scire 
facias. Ib. 333. 

Judgment ; is not such a contract as that transferree may sue in his 
own name.—A judgment is not such a contract as comes within 
the influence ot the statute, (Code, § 2099), authorizing indorsees 
to sue on written contracts for the payment of money in their own 
names, and the transferree of a judgment cannot sue on it in his 
own name. Lovins et al. v. Humphries, 437. 

8. Same; when assignee of, cannot maintain action on.—When one of 
several plaintiffs in execution assigns his interest in the judgment, 
the assignee can not maintain a separate action against the she riff 
for failing to pay over money collected on the execution, unless 
it was based on his express promise to pay to the transferree that 
part of the money to which the transferror would* be-entitled. 
Ib. 437. 


TURORS AND JURY. 


Age; when no disqualification for jury service.—A man qualified to 
serve as a juror, isexempt when he reaches the age of sixty years, 
but such exemption is a personal privilege, which he may waive 
or assert. Age does not disqualify, unless the person is under 
twenty-one or over seventy vears of age. 
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JUSTICE OF THE PEACE. 


] 
oO. 


Justices of peace; when has no jurisdiction in action of trover.—Jus- 
tices of the peace have no jurisdiction, in actions of trover, when 
the amount of the damages claimed exceeds fifty dollars. Burns 
ve. He nry, 209, 

Jurisdiction; when want of is apparent on the pleadings, how taken 
advantage of.—When in an action of trover before a justice of the 
peace, the justice’ s want of jurisdiction i Is apparent on the com- 
plaint, and, in the judgment, the defendant is not put to his plea, 
but may take advantage of it,"*by a motion to dismiss the case. 
Tb. 209 

Same ; whe n want of is not apparent on the face of proceedings, how 
advantage taken of.—In such a case, if the justice’s want of juris- 
diction does not appear on the face of the complaint, the facts 
which show it must be set up by plea in abatement to the juris- 
diction. Ib. 209. 


LANDLORD AND TENANT. 


3. 


2 
o. 


6. 


Lessee: lessor covenants to give possession to, unless stipulation to the 
contrary in lease.-—When there is no stipulation to the contrary in 
the lease, the lessor impliedly covenants, that the demised prem- 
ises shall be open to entry, by the lessee, at the time fixed by the 
contract for him to take possession. King v. Reynolds, 229. 

Same hs whe nono implied covenant to give posse ssion to.—But if, after 
the time when the lessee is entitled to possession, under the lease, 
whether he has actual possession or not, a stranger trespasses on, 
or takes possession of, and holds the lands, this is a wrong to the 
lessee, for which the lessor is not responsible. Jb. 229. 

Possession ; when question for the jury, whether it is open to lessee. 
When in an action by a lessee against his lessor, for a breach of 
the implied covenant to deliver possession, the evidence is con- 
flicting, as to whether a trespasser was in possession of the lands, 
at the time fixed in the lease for taking possession, it is error to 
refuse a charge which submits this question to the jury. Jb. 229. 

Landlord’s lien unde r forme r statute (Rev. Code, § 2963), did not fol- 
low crop into hands of purchase yr without notice.—Under the former 
statutes (Rev. Code, §§ 2961-63), giving the landlord a lien on the 
rented lands for the rent of the current year, and a remedy by 
attachment to enforce it, it was expressly provided that such at- 
tachment might be levied on the crop in the possession of the 
tenant, or of any one holding it in his right, or in the possession 
of ‘fa purchaser from him with notice of the lien’’; which words 
were held to prevent, by necessary implication, the lien from fol- 
lowing the crop into the hands of a purchaser without notice, 
though it continued after the removal of the crop from the rented 
lands, and until it passed into the hands of such a purchaser. 
Scaife & Co. v. Stovall. 237. 

Landlord’s lien; liability of crop in hands of purchaser determined 
by common law.—Under the present statutes (Code, §§ 3467-78), 
the lien is extended and enlarged in some respects, but is silent as 
to the persons in whose possession the crop may be levied on by 
attachment, leaving that question to be determined by the prin- 
ciples of the common law. Jb. 237. 

Landlord’s lien; nature and characteristics of. —The landlord’s lien 
is an incident, attached by the statute to the relation of landlord 
and tenant, and is a simple legal right to charge the particular 
property with the payment of the particular debts, and it does 
not change the ownership of the crops, which resides in the 
tenant, nor put any restraint on the tenant’s unqualified right 
to their enjoyment, except such as is necessary to preserve the 
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lien, as the primary charge for the satisfaction of the preferred 
debts. Jb. 237. 

7. Same; against whom it prevails.—The landlord’s lien prevails against 
the tenant, while he has possession of the crops, and against vol- 
unteers and purchasers from him, with notice. Jb. 237. 

8. Same; against whom it does not prevail.—The landlord’s lien will not 
prevail against those who purchase from the true owner, for a 
valuable consideration without notice of the lien, and after the 
removal of the crops from the rented premises. Jb. 237. 








LEGACY AND DEVISE. 

1. Legacies, general and demonstrative; what are.—General legacies are 
those which are payable out of the general assets, and abate in 
case of a general deficiency ; demonstrative legacies are bequests 
of specitied sums of money with the superadded direction to pay 
out of a particular fund, but if the fund fail, such legacies are 
payable out of the general assets not specifically bequeathed, or 
out of funds covored by residuary bequests. Maybury etal. v. 
Grady, 147. 

2. Specific legacies; what are.—Where testator provided in his will 
that if a litigated claim should be decided in his favor, ‘‘ one-half 
of the net proceeds realized therefrom should go to his wife, and 
from the other half, if it should amount to $25,000, the sum of 
$10,000 should be paid to Q. to complete the cathedral, and if said 
half should be less than $25,000, then out of the remainder, after 
taking two-fifths for the cathedral, $2,000 each should be given to 
J.and S. and B. and M., and Mrs. M.,’”’ the remainder going to 
testator’s daughter under other provisions of the will; and if the 
fund should not be sutlicient to pay the special legacies in full, 
then they should be paid pro reta; the legacies given thereby are 
specific legacies as distinguished from general or demonstrative 
legacies. Jb. 147. 

3. Residuary legatee; whois not.—Where a testator, after having spe- 
cifically disposed of his personal property, gave the ‘‘rest and res- 
idue of all his property”’ in trust to his executors, except certain 
contingent legacies, to manage and control for the benefit of his 
infant daughter until she reached the age of twenty-one years, 
when he directed them to deliver it over to her, there is an ex- 
press devise to her of his real estate, and she does not take as a 
mere residuary legatee. Jb. 147. 

4. Charge of debts on devised property; certain words create.—A clause 
in a will in these words: ‘‘ I desire all my just debts and funeral 
expenses to be paid as soon after my decease as practicable,’’ 
would, according to the doctrines of English equity jurisprudence, 
create a charge by implication, on property devised by the will. 
Le wis v. Ford, 143 

5. Same; doctrine not recognized in Alabama.—But this doctrine being 

opposed to the spirit and policy of our statutes, which expressly 
charge the whole property of every decedent with the payment of 
his debts, and vest the Probate Court with plenary power for sub- 
jecting such property to their speedy satisfaction, is not of force 
in this State. Jb. 143. 

6. Same; how charged to prevent bar of statute of limitations from at- 
taching.—There must be words in the will creating a specific 
charge or an express trust, to take a debt out of the operation of 
the statute of limitations, and no charge raised by implication 
will do so. Jb. 143. 

Charge of debts on personal property; what words create.—Where a 
testator provided in his will that ‘‘ after the payment of my just 
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debts, &e., I give and bequeath one-half of my entire personal 
property to my wife A.,’? and makes no further disposition of 
that which might remain after the payment of debts, a special 
charge is created by these words on the personal property for the 
payment of the debts. Maybury etal. v. Grady, 147. 


LEGAL TENDER. 


1. United States treasury notes legal tender.—United States treasury 
notes are, equally with gold and _ silver, a legal tender at their 
nominal value for the payment of debts, whether such debts were 
contracted before, or after, the passage of the acts of Congress 
authorizing their issue, and declaring them a legal tender. Mc- 
Eld rry v. Jones, 203. 


LIEN. 


1. Liens; ope ration of statute of limitations on.—All liens for the pay- 
ment of debts are in the nature of collateral securities, and may 
be given without affecting the right of the debtor to rely on the 
statutes of limitation, as a bar to an action in which a personal 
judgment would be rendered against him, on the debt, operating 
on all his property. Ware et al. v. Curry, 274. 

2. Same; same.—The corresponding principle, that liens are preserved, 
although the remedy on the debt may be barred by the statute of 
limitations, prevails both in courts of law, and in courts of equity. 
Ib. 274. 


LIEN OF LANDLORDS. See LANDLORD AND TENANT. 
LIEN OF VENDORS. See Venpor anp PURCHASER. 
LIEN OF MATERIAL MEN. 


1. Lien of material-men; character of, and how perfected.—The lien 
given by the statute to material men, is neither a jus in re, nora 
jus ad rem, but simply a right to charge the property affected by 
it with the payment of the particular debt, in preference and prior- 
ity to other debts, on compliance with the requisitions of the 
statute; and it is inchoate until perfected by the rendition of a 
judgment in rem, in the mode pointed out by the statute. Porter 
v. Miles, 130. 

2. Same; what complaint in action to enforce must contain.—In an 
action brought to enforce such a lien, the complaint must contain 
all the averments necessary to charge the debtor personally, and 

. all the facts necessary to constitute the lien, and must describe 
the property sought to he charged. Jb. 130. 

3. Same; what judgime nt thereon must contain.—The judgment in such 
action must correspond with the complaint, and though founded 
on a complaint containing all the necessary statutory averments, 
is insufficient to perfect the lien, if it be only a judgment in the 
ordinary form in a personal action. Jb. 130. 


LIEN, MECHANIC’S. 


Be Mechanic’s or builder’s lien law; how construed.—A builder’s or 
mechanic’s lien is purely statutory. Its character, operation, and 
extent must be ascertained by the terms of the statute creating 
and defining it, and the courts can not extend the statute to meet 
facts and circumstances for which the statute itself does not pro- 
vide, but which the courts think of equal merit with those pro- 
vided for by the statute. Copeland v. Kehoe & Ramsey, 594. 
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2. Act approved April 19th, 1873; construction.—The statute, by its own 


terms, limited the lien to the title or estate of the party contract- 
ing for the improvements. Ib. 594. 

3. Same; when lien is created by.—The lien created by the statute be- 
ing an incident to an express contract, it follows of necessity, 
where there is no valid contract, there is no lien. Jb. 594. 


LIMITATIONS, STATUTE OF. 


1. Statute of limitations; how taken advantage of.—In all courts the 
statute of limitations is in the nature of a personal defense, and 
must be specially pleaded, according to the practice and proced- 
ure of the court, or it will be regarded as waived. Bolling v. 
Jones, 508. 

Statute of limitations ; how time between death and grant of letters com- 
puted in calculating bar of.—In calculating time between the death 
of a person and the grant of letters on his estate, the day of his 
death must be included, and the day on which the letters are 
granted must be excluded in computing the time necessary to bar 
an action against the administrator. Allen, Adm’r, v. Elliott et al. 
Adm’ r, 432. 

Statute of limitations; note barred by in this case.-—Where a note 
was made April 18, 1861, the statute of limitations beginning to 
run on September 21, 1865, and continuing to run until the death 
of the maker, which occurred February 24, 1866, whereupon it 
was suspended until April 30th, 1866, when letters of administra- 
tion were granted, and for six months thereafter, and action was 
brought on the note against the administrator of the estate of the 
maker on May 27, 1872, such action was barred by the statute of 
limitations of six years, by one day. Jb. 432. 

4, Sunday ; when statutes of limitations ¢ rpire s on that day, action to be 
brought on Saturday preceding.—When an action would be barred 
by the statute of limitations on Sunday, that day must be excluded 
from the count, and the action brought on the Saturday preceding, 
to save the bar. Jb. 432. 

5. Statutes of limitation; their operation and effect.—Statutes of limita- 
tion do not annul contracts, or extinguish debts, they only bar such 
remedies as are specified in them; and where there are several 
remedies, to which a person seeking to enforce a contract, or col- 
lect a debt, may resort, the statute may bar one remedy, without 
affecting the right to resort to another. Ware et al. v. Curry, 274. 

6. Statute of limitations, applies in equity to bill for conversion of stock. 
Six years is the statutory bar to an action at law for the recovery 
of damages for the conversion of personal property, and the same 
limitation applies to a suit in equity which seeks to hold the de- 
fendant responsible for the conversion of shares of stock in an in- 
corporated association. Underhill, Receiver, v. The Mobile Fire 
Department Ins. Co. 45. 

Same; defe nse of; when available on demurrer.—When a bill in 
equity shows on its face that the claim asserted is barred by the 
statute of limitations, the defense is available on demurrer, and, 
if facts exist which take the case out of the operation of the statute 
they should be averred in the bill. Jb. 45. 

8. Same; when does not run.—The general principle is well settled that 
the statute of limitations does not run when there is no one who 
has the right and the capacity to sue, and when there is no one 
capable of being sued; but the qualification of the principle is 
equally well settled, that when the statute has once commenced 
to run, it does not cease running on account of any intervening 

disability to sue or be sued. Jb. 45. 
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9. Indefiniteness in bill; complainant has no advantage from.—The com- 
plainant in a bill can claim no advantage or benefit from the in- 
definiteness of its allegations since he is presumed to state his 
case as fully as the facts will justify. Jb. 45. 

10. Same; begins to run on appointme nt of special administrator.—A 
special administrator, though appointed with reference to the 
pendency of a particular suit, has the same power of collecting 
and preserving the assets, and of maintaining suits for that pur- 
pose as a general administrator, and hence, the statute of limita- 
tions runs from the time of his appointment. Jb. 45. 

11. Same; ignorance of right will not take case out of statute.—Ignorance 
of his rights on the part of complainant, not superinduced by the 
fraud or connivance of the defendant, does not take the case out 
of the operation of the statute of limitations.+ Jb. 45. 

12. Statute of limitations; suspe nded on death of debtor—On the death 
of the debtor the operation of the statute of limitations can not be 
stayed or suspended longer than six months (Code, § 3244), with- 
out regard tu the time when administration is granted on the es- 
tate. Lewis v. Ford, 143. 

13. Estoppel not created against widow by payment on debt of intestate by 
her.—Where a testator devised his lands to his widow, and she, 
without taking out letters testamentary or of administration on 
his estate recognized a debt as valid and subsisting against his 
estate, and made partial payments on it; held, that this did not 
estop her or her personal representative from pleading the statute 
of limitations in bar of an action by the creditor. Jb. 1423. 

14. Statute of limitations; when operative in favor of ve ndee of lands un- 
der executory contract of sale.—After payment of the purchase- 
money of lands, the possession of a vendee, holding under an exe- 
cutory contract of sale, is antagonistic to his vendor, and if held 
continuously for the prescribed statutory period, without any rec- 
ognition of, or any subordination to, the legal title of the vendor, 
his right of entry or of action is barred. Potts v. Coleman, 217. 

15. Same; when not operative in favor of vendee under executory contract. 
Until the expiration of the period prescribed by the statute of lim- 
itations, a vendee in possession of lands under an executory con- 
tract ot sale, and those who claim under him, have only an equity, 
which will not bar an action of ejectment, or the statutory real 
action. . Ib. 217. ' 

16. Statute of limitation; when not considered by Supreme Court.—This 
court will not consider the effect of the statute of limitations as a 
defense to a bill in equity, unless properly raised by the plead- 
ings. Parker et al. v. Jones’ Adm’r, et al. 234. 

17. Same; facts taking plaintiff’s case out of, introduced by amendment. 
When the statute of limitations is set up as a defense to a bill in 
equity, any particular facts taking the plaintiff’s case out of the 
operation of the statute, must be introduced by amendment to 
the bill, or by special replication to the plea. Jb. 234. 

18. Distinction between the effect of lapse of time in asserting equity where 
the trusteeship is uniformly admitted to exist, and where its existence 
is repudiated.—When the relation of trustee and cestui que trust is 
uniformly admitted to exist, and there is no assertion of adverse 
claim by the trustee, lapse of time constitutes no bar to relief. 
But where the trust relation is repudiated or time’and long ac- 
quiescence have obscured the nature of the trust, a court of equity 
will refuse relief upon the ground of its inability to do complete 
justice. Nettles v. Netiles, 599. 

19. Effect of staleness of demand.—The doctrine of staleness in a de- 
mand will often authorize a Court of Chancery to refuse relief to 
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20. 


a complainant in cases where no statute of limitations applies. 
Ib. 599. 

Policu of the law.—It is of the utmost moment that there should 
be some end of law suits, and reasonable diligence in the asser- 
tion of one’s rights is properly exacted, not less than the exercise 
of conscience and good faith. Jb. 599. 


MARSHALLING. 


1. 


to 


a- 
~ 


1. 


2. 


MASTER AND SERVANT. 


Mortgagees ; marshalling assets between.—When mortgages, held by 
senior and junior incumbrancers, cover, in part, the same prop- 
erty, and the mortgagor is insolvent and the entire property is in- 
sufficient to pay both debts, the junior may compel the senior 
mortgagee to @xhaust the fund on which he alone held a lien be- 
fore resorting to that covered by both mortgages. Turner v. Flinn 
et al, 529. . 

Same; same.—While in such a. case the senior must do nothing to 
injure or embarrass the junior incumbrancer, the former is not 
required to become active; and where the senior mortgagee had, 
before the junior mortgagee filed his bill to assert this right, sold 
all the property covered by both mortgages, the doctrine of mar- 
shalling has no application. Jb. 529. 

Marshalling assets to pay debts as between spe cific legacie sand spe cific 
devises.—Where a testator devised his lands in terms which are in 
substance specific, and bequeathed his personal property in spe- 
cific legacies, leaving an insufficiency of property not thus devised 
to pay his debts, and provided in his will: ‘‘After payment of 
all my just debts I give to A. one-half my ‘entire personal prop- 
erty,’ and the balance to my executors to hold in trust,’’ «ce. ; 
providing, also, that one-third of the net income of his real estate 
should be given to his wife in lieu of dower; this personal prop- 
erty constitutes the primary fund for the payment of such debts, 
and the remaining debts unpaid therefrom constitute a common 
and equal charge on the whole balance of the estate, excluding 
the one-third given to the wife in lieu of dower. Maybury v. 

Grady et al. 147. 


Master; when responsible to servant for personal injuries.—For in- 
juries proceeding from the personal fault, or negligence of the 
master, he is under the same liability to his servant as to third 
persons, towards whom he sustains no special relation; but he is 
not liable for injuries caused by the negligence, or fault of other 
servants in the same employment, which are the risks incident to 
the common employment, and which each servant is ‘presumed 
to contemplate when he enters the service. Smoot v. Mobile & 
Montgomery R. R. Co. 13. 

Same; what care he must use in furnishing materials to servant.—The 
master is bound to use ordinary care--such care as men of ordi- 
nary prudence exercise under like circumstances for their own 
protection, in the selection of careful and skillful servants, and in 
furnishing fit and safe materials, and appliances or machinery 
necessary and proper for the service, and for injuries arising from 
a breach of this duty in either particular, he is liable to a servant, 
but he is not to be understood as insuring, or warranting the 
safety, or fitness of the materials furnished, nor the diligence and 
competency of the other servants in the performance of their re- 

spective duties. Jb. 13. 
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MOBILE, CITY COURT OF. 


1. City Court of Mobile; power of to adjourn.—Under the provisions of 
the Act of January 15, 1877, to regulate the sessions of the City, 
Court of Mobile, the terms for criminal business may continue 
until the business is disposed of, and the court having met at the 
time and place appointed, if it has the inherent power to adjourn 
for a week, and organize a grand jury when again in session on 
the day to which it was adjourned. Williams v. The State, 183. 


MONEY HAD AND RECEIVED. 


1. Money had and received; when principal may maintain against agent. 
To enable the principal to maintain an action for money had and 
received against a person to whom the agent has paid the princi- 
pal’s money, in discharge of his own debt, it must be shown that 
the agent is in default to the principal, and that the latter had not 
the means of indemnity in his hands. Mobile & Montgomery Rail- 
way Co. v. Felrath, 189. 


MORTGAGE. 


1. Mortgage of unplanted crop conveys only equitable title.—A mortgage 
of an unplanted crop conveys only an equitable title which will 
not support trover, detinue, or trespass. Elmore v. Simon & 
Bro. 526. 

2. Consideration of mortgage ; recitals, and burden of proof.—When the 
validity of a mortgage is assailed by creditors whese debts were 
in existence at the time it was executed, its recitals of a consid- 
eration are not evidence against them, and the onus is on the 
mortgagee to prove his debt. Bolling v. Jones, 508. 

; 3. Entering satisfaction of mortgage on record ; transfer before request ; 
admissibility of record of pending suit by assignee.—When a mort- 
gage has been transferred before request to enter satisfaction on 
the record, the mortgagee is not liable to the statutory penalty for 
a failure or refusal to enter satisiaction on request afterwards made 
(Code, §§ 2222-23); and action being brought against him to 
recover the penalty, the record of a suit by the assignee against 
the mortgagor, pending at the cegmmencement of the action, is 
competent evidence to prove notice of the transfer, if for no other 
purpose. Harris v. Swanson & Bro. 486. 

4. Fraudulent foreclosure of mortgage.—A decree foreclosing a mort- 
gage will not be set aside, at the instance of a creditor of the mort- 
gagor, because of a fraudulent intent on the part of the mortgagor 
(who was the defendant in the decree), unless the mortgagee and 
complainant had knowledge of such fraudulent intent, partici- 
pated in it collusively, or had knowledge of facts sufficient to 
charge him with notice. Cromelin v. McCauley, 542. 

5. Validity of mortgage assailed sor fraud.—A mortgage will not Le 
held fraudulent at the instance of creditors, merely because it 
Was given to secure an antecedent debt, and the mortgagee knew 
that the mortgagor was financially embarrassed. Ih. 542. 

6. Payment of mortgage debt no defense to action by mortgagee. —Under a 
mortgage of chattels, payment of the mortgage debt, before action 
brought, will defeat a recovery ; but, in reference to mortgages of 
real estate, this court has adopted a different rule, and holds the 
mortgagee entitled to recover at law, as against the mortgagor 
and those claiming under him, whenever the mortgage is silent as 
to his right to take possession, or when the period has expired 
during which the right of possession is reserved to the mortgagor, 
and payment of the debt will not defeat a recovery in such action ; 
though “‘it seems to be settled, that as against all persons, except 
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MORTGAGE—Continued. 
the mortgagee and those claiming in his right, the legal title is in 
the mortgagor until foreclosure.’’ Slaughter v. Doe, 494. 

Mortgaged property; equity will interfere to prevent the removal of 
from the State.—A court of equity will interfere, before the law day 
of the mortgage, and before the mortgagee has a right to proceed 
at law, and restrain the removal of the mortgaged property beyond 
the jurisdiction of the court. Walker v. Radford, 446. 

8. Seizure, writ of ; allowed under statute to prevent removal of mortgaged 
property.— When a case for equitable interference is shown, the 
statute (Code, §§ 3857-3853) authorizes a writ of seizure to pre- 
vent the removal of mortgaged property beyond the State, instead 
of an injunction, which would be the appropriate remedy in the 
absence of the statute. Ih. 446. P 

9. Removal of mortgaged prope rty out of the State: ground of equity to 
prevent.—The ground of equitable interference, in such cases, is 
the prevention of injury to the present or future rights of the 
mortgagee, and the injury must be shown, and it must appear 
that the mortgagor, or those claiming under him, have done, or 
are about to do, some act which violates the mortgagee’s rights 
and beyond the rights of the mortgagor, and for which the law 
does not give an adequate and appropriate remedy. Jb. 436. 

10. Same ; temporary removal of property no ground for r quitable inter- 

ference —But the mortgagor is not to be hindered in the legitimate 
use of the property, and a mere temporary removal of the prop- 
erty out of the State, accompanied by an honest intention to return 
it before the law day of the mortgage, and without any intention 
to affect, embarrass, or impair the rights of the mortgagee, will 
not authorize a court of equity to interfere by injunction, or the 
statutory writ of seizure, to prevent the removal of the property. 
Ib. 446. 

i Mortgage s when he is a purchaser for a valuable consideration. 
When a mortgage is taken as security for a pre-existing debt, the 
mortgagee is not a purchaser for a valuable consideration, but the 
rule is different when the mortgage is taken for a debt contempo- 
raneously created, or when the day of payment is extended. 
Craft v. Russell, 9. 

12. Mortgage, sale of lands under ; when a nullity.—A sale of lands, un- 
der a power of sale contained in a mortgage, which rests wholly 
in parol, does not divest the mortgagee of the legal title, nor cut 
off the mortgagor’s equity of redemption, and is a mere nullity. 
Jackson et al. Adm’rs, v. Scott et al. 99. 

Same ; payment of mortgage debt, no defense to action of ejectment. 
Payment of the mortgage debt, in whole or in part, after for- 
feiture, is no defense to an action of ejectment by the mortgagee. 
Ib. 99. 

14. Senior and junior mortgagees ; breach of agreement between, no ground 
of equitable jurisdiction.—When a senior and junior mortgagee, 
whose mortgages covered, in part, the same property, agreed that 
if the junior mortgagee would not advertise under his mortgage, 
the senior mortgagee would, after satisfying his debt, turn over 
the surplus of the proceeds of the sale of property which was 
mortgaged to him alone, to the junior mortgagee, an action at law 
would lie for the breach of such an agreement, which furnishes no 
ground of equitable jurisdiction. Turner v. Flinn et al. 529. 


MUNICIPAL CORPORATIONS. See Corporations. 
NEGLIGENCE. 


1. Contributory negligence ; infant not guilty of. —An infant under six 


years of age, is not of sufficient discretion to be guilty of contribu- 
tory negligence. Bay Shore R. R. Co. v. Harris, 6. 


INDEX. 
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NEGLIGENCE—Continued. 


3. Employ e; when may recover damages sustained by reason of defect- 
ive materials, &e.—While a passenger may recover damages from 
a railroad company on a presumption of negligence, whenever in- 
juries are received because of unfit instrumentalities employed in 
his transportation, a servant or employee of the company can not 
recover without proof of negligence, either in the selection of in- 
strumentalities originally defective and unsafe, or in the use of 
unsafe instrumentalities after knowledge of their defective condi- 
tion; and such knowledge on the part of a fellow servant is not 
suflicient to charge the company with notice of the defect. Smoot 
v. Mobile & Montgomery @ @. €e, £3. 

‘ontributory neglige nce ; rule as to defi nse of; stated. —W hen con- 

tributory negligence is relied on as a defense to an action for 

damages, it is not essential that the plaintiff should have been the 
cause of the injury, for if his negligence contributed proximately 
to an injury which he could have avoided by the use of ordinary 
care or diligence, he can not recover. Gothard v. Alabama Great 

Southern R. R. Co. 114. 

4. Same ; when no defense.—Although one negligently exposes himself 
to peril, yet, if he uses proper diligence in escaping the danger 
when it becomes apparent, and the defendant fails to use all the 
proper means in his power to avert the danger, the defendant is 
liable, and the original negligence is no defense to the action. 
Ib. 114. 

5. Sainte Ms neglige nee to walk or drive on railroad track without looking 

When, in action against a railway company to re- 
cover damages for personal injuries, the evidence shows that the 
plaintiff placed himself in peril by driving his wagon and team 
on a crossing without looking out for approaching trains, at a 
place where his view was so obstructed that he could not see a 
locomotive which was approaching, and near at hand, and by 
which he was struck and injured, it is such negligence as _pre- 
cludes a recovery, unless the defendant could have averted the 
injury by the use of all means which were reasonably capable of 
adoption for the purpose. Jb. 114. 

6. Ne glige nee to run trains in a city ata speed prohibited by ordinance. 

It is negligence to ru a railway train within the limits of a city 

at a rate of speed which is prohibited by a municipal ordinance, 

but when the speed allowed by the ordinance was six miles per 
hour, and an accident occurred when a train was running at less 
speed than was prohibited, and the bell was being rung when an 
injury was inflicted, this would be, prima facie, the exercise of 
due caution. Th. 114. 
‘ontributory neglig« nee 


Y 
a 





out for trains. 


~ 
~ 


; defenge of vitiated when injury inflicted in- 
tentionally.—When contributory negligence is relied on, as a de- 
fense to an action to recover damages for personal injuries, if it be 
shown that they were inflicted recklessly, wantonly, or inten- 
tionally, such defense is vitiated and overcome. Cook, Adm’r, v. 
Cen. R. R. & Banking C'o. of Gra. et al. 533. 

8. Same: when defi nse of ritiated, although injury not inflicted inten- 
tionally.—When, in an action to recover damages for personal in- 
juries, the defense of contributory negligence is relied on, the de- 
fendant is liable, although the plaintiff’s negligence essentially. 
co-operated to produce the injury, when it could have been 
averted by the exercise of reasonable care and prudence on the 
part of the defendant, or his servants, after discovering the dan- 
ger in which the party injured stood. Jb. 4323. 

9. Comparative neglig« nee: doctrine of, does not pre rail in this State. 
The doctrine of ‘‘ comparative negligence ’? does not prevail in 

(42) 
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this State; and charges based on it are properly refused. Jb. 533. 

10. Contributory negligence ; when not invoked against person in danger. 
Contributory negligence is not charged upon one who suddenly 
acts wildly when peril comes upon him unwarned, and in the ab- 
sence of any evidence throwing light on the matter, he will be 
presumed to have used that care and precaution which the law 
requires, and to which instinct would prompt him in saving his 
life. Jb. 533. 

11. Ni glige nce of pe rson walking On railway, in avoiding danger, must be 
submitted to the jury.—When a person, walking over a long trestle 
on a railway, let himself down under the ties to avoid being run 
over by an approaching train, but being unable to get upon the 
track again, fell and was killed, a charge which submitted to the 
jury the question of his negligence in attempting to cross the 
trestle, but which ignored the question of due caution in regain- 
ing his position, on which there was evidence, was misleading 
and properly refused. Jb. 533. 


NOTICE. 


1. Record of written contract, when not notice.—The record of a written 
contract for the conditional sale of personal property, in the office 
of the judge of probate, is unauthorized by statute, and is not 
notice to a sub-purchaser, of the claim of the original vendor. 
Fairbanks, Morse & Co. v. The Eureka Co. 109. 

Notice to produce papers, insufficie nt.—A notice to the plaintiff to 
produce on the trial letters received in answer to letters written 
on his behalf by “ P.’’, will not render admissible proof of the 
contents of letters written to ““P.’’) This would be to admit sec- 
ondary evidence of the contents of letters without proof of their 
loss or destruction, and without any proper predicate for its in- 
troduction. Mobile Life Ins. Co. v. Egger, 134. 

3. Notice of fuet, when imputed.—A person is chargeable with notice of 
a fact, when the circumstances were sufficient to put him on en- 
quiry, and the fact could have been ascertained by the use of reas- 
onable diligence. Mobile & Montgomery Railway Co. v. Felrath, 189. 

4. Notice to deputy she rif, when equivale nt to notice to she riff.—Notice 
to a deputy, appointed by a sheriff, and authorized to make a 
levy of an attachment, at the time he makes such levy and takes 
possession of the property, of the existence of a former lien, is 
notice to the sheriff. Scarborough v. Malone et al. 570. 

5. Notice to directors of solvency of bank; what is.—An insurance com- 
pany engaged in a general banking and insurance business, hav- 
ing a capital of $100,000, of which $70,000 is loaned out on mort- 
gages of real estate of the same (but no greater) nominal value, 
cannot be considered in a healthy or prosperous condition ; and its 
directors being chargeable with a knowledge of its condition, 
when they are sought to be charged with the loss of trust funds 
borrowed from a guardian, on whose bond they are sureties, can- 
not claim to have acted in ignorance. Lee v. Lee, 406. 


NUISANCES. 


1. Nuisance; equity has jurisdiction to restrain.—The jurisdiction of 

: courts of equity to restrain the commission or continuance of nu- 

isances, public or private, is well settled, and has been frequently 

recognized in this court; it is founded on the ability of the court 

to afford more complete relief than courts of law can grant. 
Ogletree v, MeQuaggs et al, 580. 

2. Sume . when trial of action or issue atlaw necessary hefore equity will 

enjoin.—lf the thing sought to be prohibited is in itself a nuisance 


b 
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the court will interfere to stay irreparable mischief, without wait- 
ing for the result of a trial at law; and will, according to the cir- 
cumstances, direct an issue, or allow an action at law, and even 
expedite the proceedings, if necessary, continuing the injunction in 
the meantime. But, when the thing sought to be restrained is 
not necessarily obnoxious, but only may prove so according to 
circumstances, then the court will refuse to interfere until the 
matter has been tried at law—generally by an action, but some- 
times, where an action could not be properly framed, on an issue 
out of chancery. Jb. 580. 

Same; evidence required before equity w ill declare thing to be without 
trial of issue.—Unless the evidence is full, clear, and convincing, 
the court will not take upon itself to decide, without an_ issue at 
law, that a nuisance in fact exists, or that a thing which may or 
may not become a nuisance will so operate. Ib. 5&6 

Mill- dams: when erection of restrained without action at law.—A 
nuisance which operates to destroy health, or to seriously dimin- 
ish the comfortable enjoyment of a dwelling-house, is productive 
of irreparable mischief, tgr which no adequate re .medy at law can 
be given; and the erection of dams, or other obstructions, which 
materially affect the natural flow of a running stream, and injure 
the health of persons living in the neighborhood, has been re- 
strained by injunction, without waiting the result of an action, or 
the trial of an issue at law. Jb. 580. 

Sane; statutory policy as to erection of, followed in courts of equity. 

From a very ‘early period in the history of this State, down to the 

present time, the erection of mill-dams, or other similar obstrue- 

tions of a running stream, have been controlled by statutory pro- 
visions, which indicate a setiled policy to subordinate the right of 
the proprietor to build such structures to the preservation of the 
health of the neighborhood; and in the class of cases to which 
these statutory provisions relate, the jurisdiction of courts of 
equity should be exercised in furtherance of this policy. Jb. 580. 


PARTITION. 


JS 


» 


Partition: proceedin ys for sali of land fo , on petition not containing 
jurisdictional averiments, is void.--A p vroceeding before the probate 
judge for the partition of lan Y wnong sever: ral jvint tenants, or ten- 
ants in common (Code, § 3514), is coram non judice and void, 
when the petition does not contain the averments necessary to 
give the court jurisdiction. Johnson et al. v. Ray, 603. 

Same; u hen petition for sale of lands for is fatally defective.—In this 

ise the petition is fatally defective, because it does not appear to 
have been filed by any person entitled to ask a partition ; and be- 
cause it does not set forth the interest of each tenant in the land; 
and because it does not specify the number of shares into which 

the land or money is to be divided. Jb. 603. 


PARTNERSHIP. 


be 


» 


Boi a fidi holder of partne rsh ip ne rte , who is not.—One who know- 
ingly takes the negotiable note of a partnership in payment of the 
individual debt ot one of the part ners, is not a hona fick hol le ‘ror 
purchaser of such paper, and cannot enforce it against the other 
partners. Tyree v. Lyon, Vurphy & Co. 1. 

Partnership ; may he created as to thire l persons by the reception of 
profits.—Although one may not have an interest in the capital or 
property employed in a particular business, yet if he has an in- 
terest in the profits of such business, as profits, this will consti- 
tute him a partner as to third persons. McDonald v. The Battle 
House Co. 90. 
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PARTNERSHIP—Continued. 

3. Same; contract in this case did not create partne rship.—Where a con- 
tract provided that a hotel company should receive one-tenth of 
the gross receipts of the hotel as rent from their lessee, such par- 
ticipation inthe gross receipts did not constitute a partnership 
between the lessee and the company. McDonnell v. The Battle 
House ( ‘company, 90. 

4. Promissory note of partnership; when onus on plaintiff to show assent 
of partners to.—When a promissory note, purporting to have been 
executed by a partnership, is shown to have been signed by a 
partner in renewal of a note given for the -debt of another firm of 
which that partner alone was a member, the onus is on the plain- 
tiff to show the assent of the other partners to its execution. Ty- 
ree v. Lyon, Murphy & Co. 1. 

db. Same; assent of partner to, not implied from sile nee.—This assent 
may be express or implied, but the mere silence of the other part- 
ners, when informed of the existence of the note, is not of itself 
evidence that they had assented to its execution. Jb. 1. 

6. Partnership . effect of CONVEYANCE of lands to.—A conveyance of 
lands to a partnership, by its firm name, vests the title, at law, in 
the several partners as tenants in common. Slaughter v. Doe, ex 
dem. Swift, Murphy & Co. 494. 

# Partners inter sese : what constitute s.—Parties do not become partners 
inter sese, unless there is a stipulatiou in the agreement for a com- 
munity of risks, as well as a partition of gains. Mayrant & Co. 
v. Marston, Brown & C'o. h53. 

8. Same; particular contract held not to conatitute.—A contract by 
which two firms agreed to divide equally the profits of their busi- 
ness, after excluding a certain portion of such profits ‘‘to cover ex- 
penses,’’ stipulating, also, ‘‘ that the business of their respective 
firms should be conducted entirely separate,’’ neither being bound 
tocontribute anything to the expenses or losses of the other, does 
not constitute the two firms partners inter sese. Ib. 453. 


PARTY-WALL. 

# Party-wall; liability for cost of, as between adjacent proprie tors, and 
injunction against use.—When a wall is erected by the owner of a 
lot, on the boundary line between his own and the adjoining lot, 
resting partly upon each, the law imposes no obligation on the 
owner of the adjacent lot to contribute to the cost of its erection ; 
nor will a court of equity enjoin him, or a subsequent purchaser, 
from the use of the wall without making contribution, in the ab- 
sence oi a promise to contribute. Preiss v. Parker, 500. 


PLEADING AND PRACTICE. 
Parties, I. 

1. Separate estate of wife; when husband must join in suit for.—The pro- 
vision of the statute allowing the wife to sue alone (Code, § 2892), 
when the suit relates to her separate estate, refers only to the 
estate created by the laws of Alabama, and not to those created 
by the laws of any other State; and where the wife has an inter- 
est in the suit under the laws of such State, the husband is a 
proper party plaintiff. Aing v. Martin, 177. 

Compcarint, IT, 

1. Amended complaint; Silk d without leave of court. —When, in an 
action of trover commenced before a justice of the peace, the 
plaintiff files, without leave of the court, an amended complaint 
containing a count in case, it is error to strike such amended com- 
plaint from the files. Elmore v. Simon & Bro. 526. 

2. Duplicity in a complaint not ground of demurrer.—Duplicity in a 
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complaint could only be reached, at common law, by special de- 

murrers, and since the abolition of such demurrers, is not a ground 

of demurrer. JZouston et al. v. Hilton et al. J74 

‘omplaint against one partner, u ith summons against partnership, 

and judgments against ‘‘defendants;’? amendment of clerical mis- 

prision.—In trover, the summons was against R. & A. as partners, 
and was returned executed ‘by leaving a copy with R. and R. & 

A., defendants ;’’ while the complaint was against R. alone, and 

he alone pleaded, though R. & A. were named as defendants in 

the marginal statement of the parties’ names in the judgment- 
entry, which also recited that the parties came by attorney, and 
the judgment on verdict was entered against the defendants. 

Held, on errors assigned by R. & A., each separately, and by R. 

& A. as partners, that R. alone was sued, and the judgment was 

against him alone; that the use of the word defendants instead of 

defendant, in the judgment-entry, was a clerical misprision, which 
was amendable on motion in the court below, and was no ground 
of reversal; and the judgment was affirmed, on all the assign- 

ments of error. Re nfro & Andrews v. Willis, 488. 

Demvrrer, III. 

De murrer: when inte rposed, and uv he 7 conside red on error.— This 
court will not consider the merits of a demurrer to the complaint, 
when the record shows that it was interposed after a plea to the 
merits had been filed; nor when the record fails to show that the 
court below acted on it. Renfro & Andrews v. Willis, 488. 

IV. Peas. 

Sworn plea ; when necessary.—In an action for work and labor done 
at the instance of the defendant, if the complaint alleges that the 
claim is now due and is the property of the plaintiff, and the de- 
fendant does not by a sworn plea deny the plaintiff’s ownership, 
no question as to it can be raised in this court. Finnegan v. 
Frank, oie 

Sworn pl a; whe nh necessary to let in defi NsSe of plaintiff's want of in- 
terest.—When a complaint contains a count on a written contract 
in which the name of the plaintiff appears as one of the parties, 
there must be a sworn plea interposed denying the interest or 
ownership of the plaintiff, in order to let in the defense that the 
plaintiff is not the person really interested. Mobile Life Ins. Co. 
v. Eqger, 134. 

Former recovery, plea of, when defective.—A second suit is not barred 
by former recovery, un!ess the first one was brought on the same 
cause of action, or on part of one and the same indivisible con- 
tract, and a plea which fails to aver, or a replication which fails 
to negative this fact, is defective. Moberly v. Peek, 345. 

Same ; inust show jurisdiction.—A plea of former recovery which 
fails to aver, or show in some way, that the court which tried the 
first suit had jurisdiction of the subject matter, is defective. 
Ib. 345. 

Plea of general issue, when available.—The plea of the general issue 
being limited by statute to cases ‘‘ where the defendant relies on 
a denial of the cause of action as set forth by the plaintiff’’ (Code, 
§ 2988), the defendant in ejectment can not, under the plea of not 
guilty, prove payment or satisfaction of the mortgage under which 
the plaintiff claims title. Slaughter v. Doe e. d. Swift, Murphy 
& Co. 494. 

Argquinent before jury, requlated by the court.—If the defendant’s 
counsel declines to address the jury, the court may nevertheless, 
in its discretion, permit a concluding argument by the plaintiff’s 
counsel. Yeates v. Mobile & Montgom ry R. R. 164. 
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POSSESSION. 
[. Reavry. 

a Posse sxion of lands 2 evidence of tith pre rails over sudse que nt possession. 
The quiet, peaceable possession of lands, for a definite period, 
under claim or title, and accompanied by acts of ownership, is 
prima facie evidence of a legal title, and must prevail, at law, 
over a subsequent possession, not shown to be under a superior 
legal title. Potts v. Coleman, 217. 


2. Same Py character of, " hen acquired as an advance nent by parol. 
When a father puts his son in possession of land, intending it as 
a gift or advancement, the intention resting only in parol, a mere 
tenancy at-will is created; and such possession can not become 
adverse, except by a dissclution of the tenancy, and an open, 
clear, positive, continuous disavowal of the title of the father, and 
the assertion of a hostile title which is brought to his knowledge. 
Ib. 217. 


3. Possession ; as between lessor and lessee.—When there is no stipula- 
tion to the contrary in the lease, the lessor impliedly covenants, 
that the demised premises shall be open to entry, by the lessee, 
at the time fixed by the contract for him to take possession. King 
v. Reynolds, 229. 

4. Same ; same.—But ii, after the time when the lessee is entitled to 
possessign, under the lease, whether he has actual possession or 
not, a stranger trespasses on, or takes possession of, and holds 
the lands, this is a wrong to the lessee, for which the lessor is not 
responsible. Jb. 229. 

5. Same ; same.—When in an action by a lessee against his lessor, 
for a breach of the implied covenant to deliver possession, the 
evidence is conflicting, as to whether a trespasser was in posses- 
sion of the lands, at the time fixed in the lease for taking posses- 
sion, it is error to refuse a charge which submits this question to 
the jury. Jb. 229. 

Il. Personavry. 

6. Possession only prima facie evidence of title.—The possession of per- 

sonal property is only prima facie evidence of title, and cannot be 

relied on as higher evidence to divest the true owner of the title 

to his property. Fairbanks, Morse & Co. v. The Eureka Co. 109. 


PRINCIPAL AND AGENT. 


1. Principal may recover property misused by his agent.—When an agent 
has misapplied or misused the property of his principal, the latter 
may pursue and recover it. Mobile & Montgomery Railway Co. v. 
Felrath, 189. 

Same ; can not recorer money misapplied by agent.—But this princi- 
pal can not be applied to money which has no ‘‘ ear marks,”’ and 
can not be identified. When it passes to the possession of another 
who acquires it for a valuable consideration, and without notice, 
it can not be reclaimed. Jb. 189. 

3. Agency ; how proved.—The general rule is, that agency must be 
proved otherwise than by the mere act of the agent, before it can 
be assumed that such acts are binding on the principal; and the 
mere acts of the assumed agent, not accompanied by evidence 
tending to show that the principal had knowledge of, or assented 
thereto, are not competent evidence to be submitted to a jury. 
Talladega Ins. Co. v. Peacock, Adm’r, 258. 

4. Same ; same.—But when there is any evidence tending to show the 
assent of the principal to the act of the agent, these acts, in con- 
nection with the assent of the principal thereto, must go to the 
jury as evidence ; and if the acts of the supposed agent are so con- 
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tinuous in their character, and of such a nature as to furnish, in 
themselves, any reasonable ground of inference that they were 
known to the principal, and that, in the absence of authority, he 
would not have suffered them, such acts are competent evidence 
to be submitted to the jury. Jb. 253. 

Age nt; may te stify that he made full and honest disclosure of duthority. 
The defendant, after he has stated all that passed between him 
and the plaintiff, may testify that he made a full and honest dis- 
closure to him as to the extent of his authority to act as agent in 
the transaction on which the suit is founded; sucha statement is 
equivalent to saying that he communicated all the facts within his 
knowledge to the plaintiff. Ware, Murphy & Co. v. Morgan & 
Dunean, 461. 

6. Promise to pau debt of another ; when cannot be enforced.—A promise, 
verbal or written, to pay the debt of another not founded on a 
precedent liability, or a new consideration, is gratuitous and can 
not be enforced. Jb. 4617. 

Agent; when his contracts do, and when they do not bind the principal. 
When a duly constituted agent contracts in the name of his prin- 
cipal, and does not exceed his authority, the principal is bound 

@ thereby; and, although the contract was unauthorized by the 
principal, if the agent was guilty of no wrong and made a full 
and honest disclosure of the extent of his authority to the person 
with whom he was dealing, and who has all the information the 
agent possesses of his agency, there can be no liability resting on 
the agent. /b. 461. 

Principal; cannot authorize agent to do that which he cannot do him- 
self.—A principal cannot confer on an agent authority to do that, 
in his behalf, which he himself could not do if he were person- 
ally present and acting for himself.—Ferguson v. Morris et al. 389. 
Y. Same; agent or attorney could not receive.—But an agent or attor- 

ney has only a special authority, and is in no sense the owner of 
the debt, and cannot receive in payment of it anything but money, 
or currency Which passed at par, and was considered and treated 
as money; and the fact that nothing but depreciated currency 
was in circulation, cannot enlarge his authority in this respect. 
Th. 389. 

10. Agent signing instrument under seal ; authority to be in writing, and 
may be eramined as to.—Authority to an agent to execute an in- 
strument under seal, must be in Writing; and where an agent, 
testifying to his execution of such sealed instrument, states that 
he had authority to execute it, he may be asked, on cross-exami- 
nation, if his authority was in writing, and if it is, it should be 
produced, or its absence satisfactorily accounted for, but in any 
event he may be cross-examined as to its contents. Elliott v. 
Stocks, 336. 


RAILROADS. 


1. Employee of railroad company; when cannot recover against, for per- 
sonal injury.—A railroad company is not liable for damages, at 
the suit of one of its employees, for injuries received ina collision 
between two trains, when such collision was caused by gross neg- 
ligence on the part of the officers in charge of one of the trains. 
Bullv. Mobile & Montgomery R. R. Co. 206. 


2. Same; when may recover damages sustained by reason of defective ma- 
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terial, &e.--While a passenger may recover damages from a rail- 
road company on a presumption of negligence, whenever Injuries 
are received because of unfit iustrumentalities employed in his 
transportation, a servant or cnployee of the company can not 
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recover without proof of negligence, either in the selection of in- 

strumentalities originally defective and unsafe, or in the use of 

unsafe instrumentalities after knowledge of their defective con- 
dition; and such knowledge on the part of a fellow servant is not 
sufficient to charge the company w ith notice of the defect. Smoot 

v. Mobile & Montgome ry n. = Coe. &. 

‘ars and locomotives, duty of railroad companie s as to inspecting. 

[t is the duty of a railroad company to exercise ordinary care for 

the inspection of its locomotives and cars, and to prevent the use 

of those which are unsafe or unfit for use; but a system of inspec- 
tion which would embarrass the operation of the road cannot be 

required. Jb. 13. 

4. Engines r; duty of as to stopping trains on discove ring persons on rail- 
way track.—Ordinarily, persons who walk on railway tracks are 
trespassers, and the engineer is not bound to stop or check his 
train on discovering a person on the track, at a place where he 
can readily get off and escape from danger, but where the tres- 
passer does not appear to be apprised of the impending danger, 
or from any cause, is unable to leave the track, the rule is other- 
wise. Cook, Adm’r, v. Cen. R. R. & Banking Co. of Gra. 583, 

5. Care; de gree of re qua é d from railroad compant s.—The law demand& 
of railroad companies, and their servants, only that degree of dil- 
igence which very careful and prudent persons take of their own 
affairs ; infallibility is not required or expected. Jb. 503 

6. “Re gular depot or stopping place :* what is not, withinthe meaning of 
the statute, (Code, § 1699).—A place, not ona public road where a 
railroad company was in the habit of stopping its trains, for the 
sole purpose of taking on or putting off passengers, who had no- 
tified those in charge of the trains to do so, and when such trains 
would also stop at other piaces for this purpose, is not a ‘‘regular 
depot or crossing,’”’ within the meaning of the statute (Code, 
§ 1699), requiring the bell to be rung or the whistle blown within 


a quarter of a mile of such depot or crossing. Jh. 520. 


ad 


REDEMPTION. 


- Re de mption, bill for; necessary aver nt in.—A court of equity will 
not enforce the statutory right of redemption in lands sold under 
a power ina deed of trust, when the bill fails to aver that the 
complainant, before it was filed, tendered the amount of the pur- 
chaser’s bid, with ten per cent. per annum thereon, and demanded 
redemption. Stocks v. Young, 341, 

2. Delive ry of posse ssion, a condition prec dent to the statutory right of 
redemption.—It is a condition precedent to the statutory right of 
redemption, that the debtor shall have delivered possession to the 
purchaser within ten days after the sale; and a bill which fails to 
aver distinctly that this provision of the statute has been com- 
plied with, is without equity. Jb. 341. 


RELEASE. 


1. Rel ase: duty of court to construe decree relied on as.—When the de- 
fendant relies on a decree of the Chancery Court to show a release 
of the plaintiffs cause of action, the court must construe the de- 
cree, and determine from its face, whether it was intended to 
operate as a release, and a charge which submits this question to 
the jury is erroneous. Shook v. Blount et al. 301. 

9 Same: when parol é vide nce of conse nt of partic s to di cree re lie d on is 
not admissible.-—When, in such a case, the decree shows nothing 
on its face which operates as a release, parol evidence that the 
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plaintiff's solicitors consented to the decree, is illegal and incom- 
petent. Jhb. 301. 

3. Release by one of several plaintiffs, or after suit brought.—A release, 
executed by one of several plaintiffs, without the assent or author- 
ity of the others, does not affect their right of recovery ; and when 
a release is executed after suit brought, it does not ‘‘bar the ex- 
pense of the suit theretofore incurred.’’ Harris v. Swanson & 
Bro. 486. 


REMOVAL OF CAUSES. 


S Re moval of CAUSES from State to United States courts; when may be 
made.—An atlidavit and bond, for the removal of a cause from a 
State court into the United States court, is filed in time, although 
the case has been twice continued by the consent of the party 
seeking to remove it. Elliott v. Stocks & Bro. 290. 

Same.—A petition and attidavit, filed under the act of Congress of 
March, 1867, to remove a cause from the courts of this State into 
the United States courts, which shows that the petitioner is a res- 
ident of another State, but fails to show that the opposing.party 
is a citizen of Alabama, is fatally defective, and it is not error to 
refuse a motion for removal. Jb. 290. 


SALES. 


1. Judicial sales: relief to purchaser against.—The doctrine of caveat 
emptor applies to judicial sales, and the purchaser can not resist 
the payment of the purchase-money, nor recover it if paid, be- 
cause his purchase proved to be injudicious or worthless. Bolling 
rv. Jones, 508. 

Zz Sane Ps sal 8 by pe rsonal repre S¢ ntative of, under decree, are judicial. 
Sales of the lands of estates by the personal representative. under 
the decrees of the Probate Court, which fixes the place and terms 
of sale, and which are subject to confirmation by it, are essentially 
and strictly judicial. The court is the vendor, and the executor 
or administrator merely the agent or officer through whom the 
sale is made. Cruikshank v. Luttrell, 318. 


SET-OFF. 


L. Set-of; when will be allowed.—If the defendant could maintain a 
suit in his own name on the demand which is proposed as a set- 
off, and if he owned it before action brought, or (if the action be 
by an assignee) before notice of assignment, provided the cause 
of action is not commercial paper, such set-off will be allowed. 
Collins 0. (rire ene, Pll. 
Set-off; executor sued individually can not x t-off debt due him as such. 
An executor, when sued individually, can not set-off against the 
plaintiff’s demand, damages arising from the failure of the plain- 
tiff to comply with his purchase of lands, which were sold by the 
register in chancery, on a bill filed by such executor to enforce 
the vendor’s lien, held by the testator on the lands. Jb. 211 
3. Set-off; what demands are available at law —A cross demand, to be 
available as a set-off at law, must be such as would support an in- 
dependent action at law by the defendant, at the commencement 
of the suit; hence, a payment of his principal’s debt by the surety, 
after the commencement of suit against him on a debt due to his 
principal, is not available as a set-off in the action. Goldthwaite 
v. National Bank, 549. 

4. Same, as against assignes of note.—As against the assignee or holder 
of a promissory note, suing the maker, the doctrine of set-off has 
never been carried further than to put him in the place of the 
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yayee, or party having the beneficial interest; and a set-off in 
ia of the maker, against an intermediate holder, has been uni- 
formly disallowed, in the absence of an agreement founded on 
new consideration, between the maker and such intermediate 
holder. Jb. 549. 


STATUTES. 


1. Statutes; read and construed with reference to the common law.—Stat- 
utes are always read and construed in the light of the common 
law, and are not regarded as infringing on its rules and principles, 
except so far as may be expressed, or fairly implied, to give them 
full operation. Scaife & Co. v. Stovall, 237. 

, & Saine; eff ct of charge on property created by.—When, by a statute, 
a charge is created on property for the satisfaction of a debt, un- 
less the intention is clearly expressed, or is matter of just implica- 
tion, itcan not be intended that such charge has a superiority, 
which the common law does attach to similar charges, especially 


227 


a superiority which that law has carefully withheld. Jb. 237. 


SUMMARY JUDGMENT. 


1. Summary judgment; error to render against sheriff for failing to re- 
turn execution without the intervention of a jury.—A motion for a 
summary judgment against a sheriff for failing to return an exe- 
cution, is not an ‘‘action founded on a written instrument ascer- 
taining the plaintiff’s demand,” and it is error in such a motion, 
to render a tinal judgment by default against the defendant, with- 
out the intervention of a jury, and without the introduction of evi- 
dence to establish his liability for the alleged neglect of duty. 
Warwick et al. v. Brooks, 252. 

Sherif’; when entry of motion against, not notice to.—The entry, on 
the motion docket, of a motion against a sheriff, whose term of 
office has expired, for failing to pay over money collected on exe- 
cution, does not operate as notice of the motion. Lovins et al. v. 
Humphries, 437. 

3. Summary judgment; when motion for, discontinued.—When no no- 
tice is given of a motion for Summary judgment, and no action is 
taken on it, at the term at which it was entered, such motion is 
discontinued. Jb. 437. 

Same; allegations and proof must correspond, on motion for.—When 
an execution is described in a motion against the sheriff, for fail- 
ure to pay over money collected on it, as issued in favor.of one 
— and the evidence introduced relates to an execution in 


bo 


te 


avor of a different person, the variance is fatal. Ib. 437. 

5. Same; notice and motion for, joint proceeding.—When a notice is 
given to, and a motion made against, a sheriff, for failing to pay 
over money collected on an execution issued in favor of several 
persons, the notice and motion form a joint proceeding, and it is 
error to render judgment on the motion in favor of one of the 
plaintiffs in execution. Jb. 437. 

6. Same; when motion for, made by transferree must prove interest of 
transferror.—Where a motion was made by the transferree of a 
judgment against the sheriff, for failing to pay over money col- 
ected on the execution issued upon it, and the transfer did not 
mention the judgment, but assigned the transferror’s interest in 
an estate which was not shown to have any connection with the 
judgment, evidence that the judgment was embraced in the trans- 
fer, and of its connection with the estate, was essential to support 
the movant’s right to the money collected, Jb. 437, 
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1. Surety on rent note ; when has the right to recover value of crop from 
merchant, appropriating it for advances when delivered to pay rent. 
When a tenant delivers part of his crop to a surety on his note for 
rent, to be used in paying rent, and the latter forwards it to com- 
mission merchants, to be used for that purpose, and they, in vio- 
lation of instructions, apply it in payment of advances made by. 
them to the tenant, such surety may, after paying the rent, re- 
cover the value of the crop so delivered to them. Shields v. At- 
kinson, 244. 

Same ; same.—In such case, the rent being the paramount charge 
on the crop, the surety has a property in, and a right to hold it, 
and apply it to the payment of rent, and may recover its value, 
although it was delivered to him for the double purpose of paying 
rent, and advances. Jhb. 244. 

3. Secu itu created by surety > when enures to creditor.—A security or 
trust created by the principal debtor for the benefit of his surety, 
and not limited in terms to the mere personal protection of the 
latter, is a security or trust for the payment of the debt, and en- 
ures to the benefit of the common creditor. Ala. Gold Life Ins. 
Co. v. Anderson, 245. 

4. Same ; same.—But, to have this effect, the trust or security must 
confer on the surety a clear right to appropriate it to the payment 
of the common debt, and the right to retain it until the debt be 
paid. Jb. 245. 

5. Sureties of executors on supersedeas bonds ; when may recover for pay- 
ment of judgment made by them.—The execution of a supersedea 
bond on appeal to this court by the executors of an estate, cre: tee 
no privity between the sureties thereon and the estate; anda 
payment by the sureties of the judgment on its affirmance gives 
them no right of action against the estate. They could only re- 
cover against the property devised or bequeathed by being sub- 
rogated to the rights which the executors could themselves en- 
force against the estate, and while such executors would, if they 
had otherwise properly disbursed a!l the personal estate, be enti- 
tled to proceed against specific legacies and devised land to have 
them marshalled, and themselves reimbursed, yet they must ac- 
count for all assets realized and for all devastavits, and can only 
recover as for an original deficiency of assets and not for a defi- 
ciency caused by their want of diligence and prudence in the ad- 
ministration. Maybury v. Grady, 147. 


TENANT IN COMMON. 


1. Tenant in common ; has lien on land for excess of payment of pur- 
chase-money above his share.-—Where two purchasers of land take 
a conveyance in their joint names, thereby becoming tenants in 
common, by force of the statute (Code, § 2191), and jointly exe- 
cute a mortgage on the lands, to indemnify their surety on the 
purchase-money note; if one pays more than his proportion of 
the debt, he has an equitable lien, for the excess, on the inte erest 
of his co-tenant in the land. Newbold v. Smart, 326. 
2. Same ; not liable to each other, for use and occupation.—Tenants in 
common are seized per my et per tout, and each has an equal right 
to occupy the premises; and unless the one in actual possession 
denies the other the right to enter, or aoe to pay rent, nothing 
can be claimed for such occupation. Ib. 22 
3. Same ; unequal oce upation by one, simple pon debt, creating no 
lien.—If one tenant in common owes another for unequal use and 
occupation of the common property, it is a simple contract debt, 
and creates no lien on the land. Jb. 326, 
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TENDER. 

L Tender, or agreement to waive interest, affirmative matter.—A tender 
is an aflirmative plea, both at law and in equity, and the burthen 
of proving it rests on the party pleading it, and the making of an 
agreement to absolve the debtor from the future payment of in- 
terest, is affirmative matter, and must be proven by the party re- 
lying on it. Park et al. v. Wiley, 310. 

4. Interest ; how vendee absolved from payment of, vendor being unable to 
make title—If the vendee of lands offers to pay the purchase- 
money, at the time appointed, and the vendor is unable to make 
titles, and another day is appointed for that purpose, the vendee, 
to relieve himself from payment of interest, must pay, or tender 
the money on that day. Jb. 310. 

5. Same ; same.—lf, in such a case, the vendor declines to receive the 
purchase-money because he is not able to make titles. the vendee 
will not be compelled to pay interest if the tender is kept open. 
Ib. 310. 

6. Tender ; how kept open.—When a tender is relied on, the party 
making it must keep the money (though not the identical coin or 
notes, but money of a like kind) safely, so that he may produce it 
when required, and in this way the tender is kept open tor the ac- 
ceptance of the party whenever he shows a willinguess to aecept 
it. Ib. 310. 

Same ; when insufficient —When the evidence shows that the party 
making the tender borrowed the money to be used for that pur- 
pose, and immediately returned it to the lender, such a tender is 
insufficient, and will not absolve the party from the payment of 
interest. Jb. 310. 

Same ; money must be paid into court to support ple a of.—A plea of 
tender cannot be supported, unless accompanied by the payment 
of money into court. Jb. 310. 


TRESPASS. 

i. Tre spass or Case ; whe n the proper ree dy.—Trespass lies to recover 
damage for an injury which is the direct and primary, or inevita- 
ble result of gross or reckless carelessness; but when the injury, 
though proximate, is secondary or consequential, and is not the 
necessary result of the act of negligenc "ey an ac tion on the case is 
the remedy. Bay Shor: Railroad Co. v. Harris, pro ami, 6. 


TRIAL OF THE RIGHT OF PROPERTY. 

1. Trial of the right of property ; evidence as to the character of defend- 
ant’s possession admissible.—On the trial of the right of property 
between attaching creditors and a claimant, the creditors must 
prove that the property in controversy belonged to the defendant 
in attachment, at the time of the levy, and, for this purpose, they 
may trace the title from the original owner to the defendant, and 
may show the character of the actual possession to disprove the 
authority of one actually in possession to convey or assign the 
property to the claimant, and, in such a case, any evidence as to 
the authority of the person in actual possession to conve y the 
property, or as to the consideration of the conveyance, and its 
amount, is admissible. Elliott v. Stocks & Bro. 290. 

2. Bona fides of the de bt ; to be proved by the claimant.—lIf the prope rty 
is held by the el: Lim: int, as a trustee for creditors, under a deed, it 
is also incumbent on him to show the existence and bona fides of 
the secured debts. Jb. 290. 


TROVER. 


1. Trover; fixtures annexed to the realty not recoverable in.—Trover lies 
only for the conversion of personal property and can not be main- 
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tained, at least between vendor and vendee, to recover fixtures 
which form part of the freehold. Thweat, Adm’r, v. Stamps, 96. 

2. Same; what necessary to sustain action of. —To sustain an action of 
trover the defendant must have unlawfully assumed dominion 
over the property in defiance or exclusion of the plaintiff’s right, 
or withheld possession from him under claim of title inconsistent 
with the plaintiff's. Jb. 96. 

Conversion; what nece ssary to constitute.—A vendee of land whose 
tenant annexed “rails and bricks,’’ which were on the land at the 
time of the sale, to the realty, is not guilty of a conversion unless 
he directed, induced, or ratified the act of his tenant in the exer- 
cise of an unauthorized dominion over the property. Jb. 96. 

4. Trove ey when no more costs than damage s recoverable in.—When the 
damages recovered in an action of trover do not exceed twenty 
dollars, it is error to render judgment for more costs than damages, 
unless the presiding judge certifies that greater damages should 
have been awarded; and it will not be presumed on error, in the 
absence of an express recital in the record to that effect, that the 
certificate was made. Tecumseh Iron Co. v. Mangum, + 

5. Same; what necessary to maintain, and when mortgagee cannot main- 
tain.—The plaintiff, to maintain trover, must have at the time of 
suit brought, either the absolute or a qualified property in the 
chattels alleged to have been converted, and the right to immedi- 
ate possession; but a mortgagee has not this right, when, by the 
mortgage, he is only authorized to take possession of the property 
after default, or the law day of the mortgage. Elmore v. Simon 
& Bro. 526. , 

6. Prope r action, when goods or choses in action are, by a wrong-doer, 
subse quent to his tort, converted into money.—When gor xis or choses 
in action are converted by a wrong-doer, into money, subsequent 
to the tort, giving the cause of action, the owner may waive the 
tort and recover in assumpsit the money received. Miller, Adm’r, 
v. King, 575. 

7. Same; when not converted into money.—Trover lies to compel a de- 
livery of a note improperly obtained, if on demand delivery is 
refused; but in this case, not having used the note as money, 
having converted it simply, there is no ground on which the law 
can raise a promise to pay money for the conversion. Jb. 575. 

TRUSTS. 

l. Trust funds; whenway be follows d by cestuis que trustent.—As longas 
trust funds, or the proceeds of trust property, can be satisfacto- 
rily traced and identified, the cestuis que trustent, if proper par- 
ties complainant, and entitled to relief, may follow them into the 
hands of third persons, although such person may have take the 
title to the property purchased with the trust fund in his own 
name, or in the name of any other person, with notice of the facts, 
but the evidence in this case, as held by the Chancellor, fails to 
trace the trust funds into the property sought to be charged. 
Parker et al. v. Jones’ Adm’r et al. 284. 

2. Evpress trust; statute of limitations does not run against.—The stat- 
ute of limitations does not begin to run against an express and 
continuing trust, until the trustee disavows and repudiates the 
trust, and this disavowal is brought to the knowledge of the cestui 
que trust. Hastie & Silver v. Aiken, 313. 

3. Cestuis que trustent; can not set up statute of limitations against each 
other.—Cestuis que trustent can not set up the statute of limitations 
against each other, unless the trustee himself could make this de- 
fense against the cestui que trust. Ib. 312. 
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4. Same; evidence as to shares of, in trust fund.—On a bill filed by a 
cestui que trusi, against another cesiui gue trust, and the trustee, 
who holds funds belonging to them as late partners, for a settle- 
ment of the trust, any evidence, such as the state of the partner- 
ship accounts, showing the relative proportion due to the claim- 
ants out of the fund, is admissible. Jb. 313. 

5. Trustee and cestui que trust; evidence as to transactions between.— 
Where parties stand to each other in confidenual re!acions the 
contract does not of itself import coaseat. The burihen of 
proving the transaction fair and just, anc the consent of him who 
sustains the detriment, and is subject to the influence, is upon the 
party who'takes the benefit, and in whom the trust was reposed. 
Holi v. Agnew, 360. 


USES, STATUTE OF. 

1. Statute of uses ; estates under may commence in futwro.—In convey- 
ances deriving their operation under the statute of uses, freehold 
estates may be made to commence in futuro; a fee may ve lim- 
ited on a fee, or an estate may be limited to take effect in abridg- 


ment or derogation of a preceding estate. Brewton, Adm’r, v. 
Watson, 121. 


VENDOR AND PURCHASER. 


1. Vendor has lien on lands.—In the absence of an agreement, express” 
or implied, to the contrary, the vendor of lands has a lien on them 
for the unpai-t purchase-money which will prevail against a sub- 
purchaser with notice. Craft v. Russell, 9. 

2. Bona Side purchase r: what nece ssary to sustain def nse as.--When a 
defendant sets up the defense of a bona fide purchaser for value 
Without notice in answer to a bill, to enforce a vendor's lien on 
land, he must aver clearly, distinctly and without equivocation— 
1. That he is the purchaser of the legal title. 2. That he pur- 
chased it in good faith. 3. That he parted with value by paying 
money or other valuable thing, assuming a liability, or incurring 
an injury. 4. That he had no notice of complainant’s equity, and 
knew no fact calculated to put him on enquiry, either at the time 
of his purchase, or at or before the time he parted with the con- 
sideration. Jb. 9. 

3. Creditor taking conveyance, purchaser for value.-—When a creditor 
takes an absolute conveyance in payment of an antecedent debt 
he is a purchaser for value. Jb. 9. 

4. Purchaser protected as to payments made before notice.—A purchaser 
of lands is entitled to protection pro tanto, to the extent of pay- 
ments made by him before notice of the vendor’s equity. Jb. 9. 

5. Purchase-mone y; when evidence of payment is admissible in ejectment 
by vendor against his vendee.—In ejectment by the vendor, or his 
heirs, against his vendee, or those claiming under him, who hold 
possession under an executory contract of sale, evidence of the 
payment of the purchase-money is irrelevant, unless the vendee, 
or those claiming under him, have been in continuous possession 
of the lands for the period prescribed by the statute of limitations 
(ten years), as a bar to the action, after such payment. Potts v. 
Coleman, 217. 

6. Vendee paying debts of vendor’s estate in depre ciated currency entitled 
to credit.—When, on a bill filed to enjoin an action of ejectment 
by the heirs of a vendor against a sub-vendee who holds under an 
executory contract, it appears that such vendee had used depre- 
ciated currency collected by him as agent of the administrators of 
the vendor’s estate, in paying the debts of such estate, he will 
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be credited with such payments, and has an equity to redeem on 
payment of the purchase-money. Ferguson et al. v. Morris. 289. 

Vendee of land under parol contract ; when cannot resist action for 
purchase-money.—When the vendee of lands, or oi an interest 
therein under a parol contract, takes possession under it, and his 
vendor is able and willing to protect him in the quiet enjoyment, 
he cannot successfully resist an action for the purchase-money. 
Houston et al. v. Hilton et al. 374. 

Vendor's lien ; mau be enforced, although remedy on purchase-money 
note barved.—A vendor of land, whether he retains or has parted 
with the legal title, may enforce his equitable lien for the unpaid 
purchase-money, although an action on the note or debt is barred 
by the statutes of limitation. Ware v. Curry, 275. 

Same ; how far vendee is protected on bill to enforce.—W hen the 
vendee, in good faith, and without notice of the vendor’s lien, has 
entered into possession of the land, and made valuable improve- 
ments thereon, he will be allowed compensation for them, and for 
partial payment made before notice, and the land will be charged 
with the lien for the balance of the purchase-money, after deduct- 
ing such payments, and the value of such improvements. Ib. 275. 

Same ; this rule applied to facts of this case.—Arcorporation, having 
purchased land in good faith, and entered into possession, with- 
out notice of the vendor’s lien for unpaid purchase-money, and 
having agreed to pay for it in the shares of its capital stock, will 
be allowed compensation for valuable improvements, although it 
has not delivered the stock nor received a deed, but will be com- 
pelled to answer to the vendor, for so much of the stock as will 
correspond to the extent of his lien on the land. Jb. 279. 

Vendor's lien; when purchaser can not resist, on account of defect in 
title.—A purchaser of land under an executory contract, having 
expressly stipulated for a postponement of payment of the pur- 
chase-money until the termination of a pending suit involving his 
vendor’s title, and fora rescission of the contract ‘‘if said litiga- 
tion terminate unfavorably to the interest of R.’’ (vendor), ‘‘so 
that he can not make good and valid titles to said lot ;’’ and hav- 
ing received possession under the contract, and still retaining it, 
can not resist a bill to enforce payment of the purchase-money, 
on account of the defect in the vendor’s title, or his inability to 
comply with the terms of the contract, when it appears that the 
suit was decided in favor of his vendor, on the ground that the 
adverse party, having been adjudicated a bankrupt, could not as- 
sert any right under the contract alleged by him, and the assignee 
in bankruptcy has become barred by the lapse of time. Richards 
v. Holmes, 577. 


WILL. 
1. Will; better practice, when, after application for letters, will pro- 


pounded.—When, on an application for the grant of letters of ad- 
ministration, it appears that a paper has been propounded for 
probate as the last will of the deceased, it is the better practice to 
appoint a special administrator to preserve the assets, until the 
issue of devisavit vel non is determined. Jordan et al. v. Thomp- 
Bon, 469, 


2. ‘‘My estate;’’? meaning of these words in the will construed inthis case. 


Where testator gave one-half of his personal property to his wife, 
the remaining half of his personal property and all his real prop- 
erty to his executors, to be held by them in trust, to pay to his 
wife annually one-third of the net income and profits of the realty, 
if she accepted it in lieu of dower, and to take and hold all the 
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rest of the property of every kind and nature, except the personal 
property given to his wife, and certain contingent legacies out of 
a litigated claim, to manage and control for the benefit of his 
daughter until she reached the age of twenty-one years, when all 
of said property should be delivered to her except the portion 
given to his wife, and said contingent legacies, including all that 
remained of the contingent fund arising from said litigated claim ; 
the executors retaining compensation therefrom, and further 
authorized the executors to appropriate money from ‘‘the estate’’ 
for the support and education of his daughter, and in a subse- 
quent clause in the will directed that his executors might at their 
discretion expend money out of ‘‘my estate’’ to pay his funeral 
expenses, &c.; the words ‘‘my estate’’ refer to that portion of 
his property given to his daughter, and the executors might, in 
their discretion, defray the funeral expenses out of the income of 
the real estate, and the residue of the litigated claim which were 
given to the daughter. Maybury v. Grady, 147. 











